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INTRODUCTION

In light of the unique aspects of information technology (IT) and its importance to JBE
programs, the PCC allows for a flexible and expeditious approach to IT procurements.
The most significant difference with non-IT prcourements is that IT procurements may
be awarded on the basis of “value effectiveness” within a competitive framework. When
procuring IT goods and services, JBEs must consider factors other than price (see PCC
12102(b)). In additon, JBEs may use a phased approach of Bid development.

This Chapter sets forth a step-by-step guide for the procurement of IT goods and

services.

DEFINED TERMS

The following defined terms are used in this Chapter. For definitions of the defined

terms, please see the glossary.

Approving Authority
Bid

Bid Closing Time
Bidder

Buyer

Evaluation Team

JBE

Notice of Intent to Award
Phone Script
Potential Bidder
Purchase Document
Responsible Bidder
Repsonsive Bid

RFP

Solicitation Document
Vendor

STEP 1 - PERFORM PRELIMINARY ANALYSIS
There are two analyses the Buyer should perform at the beginning of any IT

procurement, discussed below.
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A. Procurement Value

The value of the procurement directly affects the processes that must be used in the
procurement. The Buyer should estimate the total value of the procurement, including:

e Value of the IT goods to be procured;

e Value of the IT services to be procured;
e Taxes; and

e Other associated costs, as applicable.

JBE personnel may not split a single transaction into a series of transactions for the
purpose of evading procurement requirements.

B. IT-Specific Issues

The Buyer may consider the following issues to help plan and execute the IT
procurement, which are drawn from PCC 12103.5:

» The judicial branch policy, legislative mandate, or operational reason for the
IT procurement

e The existing business processes currently used to implement the judicial
branch policy, legislative mandate, or operational reason

e The most important priorities for the IT project to accomplish

e What current technology is being used and how it is being used

» |If the data used in a proposed IT system come from multiple sources, the
existing business processes or technical systems that produce and maintain
the source data to ensure interoperability

e How the new IT project leverages existing technology investments while
accomplishing its business objectives

e How to meet the JBE’s anticipated IT life cycle requirements

Judicial Council of California — Administrative Office of the Courts
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STEP 2 — DEVELOP LIST OF POTENTIAL BIDDERS

The Buyer should develop a list of Potential Bidders. See Chapter 4, Section 4.1.B for
additional information on developing a list of Potential Bidders. The Buyer should
consider verifying whether any of the Potential Bidders identified are ineligible for
contract award. By doing so, the Buyer will avoid soliciting Bids from entities to which
the JBE cannot award the contract. (The verification must in any event be completed
before contract award.) See Chapter 4, Section 4.4.C for additional information on
ineligible entities.

STEP 3 — ASSEMBLE PROCUREMENT TEAM
The Buyer should identify additional JBE personnel who will be involved in the
procurement. This may include:

e Technical experts;

e Personnel to help develop the Solicitation Document;

e Evaluation Team members; and

e Legal counsel, if applicable (see Chapter 2, Section 2.1.C for more
information on seeking legal participation).

If required by the local contracting manual, the Buyer should have these personnel sign
confidentiality/conflict statements. See Chapter 4, Section 4.1.C for additional
information on confidentiality/conflict statements.

STEP 4 — SELECT SOLICITATION DOCUMENT TYPE

There are two types of Solicitation Documents used in the procurement of IT goods and
services:

e Phone Scripts
e RFPs

The table below provides guidance on when to use the two types of Solicitation
Documents.

Judicial Council of California — Administrative Office of the Courts
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Solicitation Procurement Type of Procurement
Document Size
Phone Script | Up to IT goods
$100,000*
Up to $5,000 IT services
RFP Any size IT goods, IT services, and any combination of
procurement IT goods and services

*A JBE may adopt a lower threshold on the use of Phone Scripts. Any lower threshold
should be included in the JBE’s local contracting manual.

STEP 5 — CONSIDER PHASED APPROACH

Note: This step is applicable to RFP-based procurements, but is inapplicable to Phone
Script procurements.

The JBE should consider a phased approach when using an RFP to solicit IT goods and
services. A phased approach may be particularly useful in especially complex
procurements. A phased approach allows for an interactive, conversational mode of
Bid and contract development. It requires the JBE, working together in confidence with
each Bidder, to assess and discuss the viability and effectiveness of the Bidder's
proposed methods of meeting the JBE’s needs as reflected in the RFP. It is a departure
from the rigid “accept or reject” philosophy of traditional competitive bidding, yet it is
highly competitive in nature. It provides the flexibility needed for the Bidder to test a
solution before formal submittal of a Bid, and it facilitates the correction of defects
before they become fatal to the Bid.

A phased approach includes one or more of the following:

e submission of a conceptual proposal by the Bidder

Judicial Council of California — Administrative Office of the Courts
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e submission of a detailed technical proposal by the Bidder
e submission of a draft Bid by the Bidder

Conceptual proposal: A conceptual proposal may be included to allow each Bidder to
provide a general concept of a Bid with just enough detail to enable the Evaluation
Team to determine if the Bidder is on the right track toward meeting the functional
requirements as stated in the RFP and, if not, where the Bidder must change a concept.
This step invites the Bidder to be as innovative as the RFP requirements allow in
eliminating unnecessary constraints.

Detailed technical proposal: The detailed technical proposal may be included to allow
each Bidder to provide a detailed technical description of its Bid to determine at an early
stage whether the Bid is totally responsive to all the requirements of the RFP, and if not,
which elements are not responsive and w hat changes would be nec essary and
acceptable.

Draft Bid: A draft Bid may be included to allow each Bidder to submit an "almost final"
Bid in order to identify any faulty administrative aspect of the Bid which, if not corrected,
could cause the final Bid to be rejected for ministerial reasons.

The RFP must be drafted to implement the phased approach, if applicable.

STEP 6 — DRAFT SOLICITATION DOCUMENT

The Buyer should draft the Solicitation Document. The Solicitation Document must
comply with the applicable requirements set forth in Chapter 4, Section 4.2. In
particular, it must include all provisions identified as required. The more thorough a
JBE is in communicating its specific needs, requirements, goals, and objectives in the
Solicitation Document, the more complete, responsive, and acceptable the Bids received
will be.

The following subsections provide additional information useful in drafting the two types
of Solicitation Documents.

A. Phone Scripts

A Phone Script is used for straightforward procurements where Bids are solicited by
phone or other method of electronic communication. The Buyer must prepare and use

Judicial Council of California — Administrative Office of the Courts
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a Phone Script (a narrative of the Bid requirements) so that each Prospective Bidder
receives the same information informed and Bids may be evaluated fairly.
The Phone Script must:

B. RFPs

Be short, concise, and to the point

Include a description of the IT goods or services to be solicited

Include any required technical specifications

Include any deliverable resulting from the IT services

Specify when the IT services must be completed and any deliverable must be
delivered

Specify how the Prospective Bidder must deliver its Bid (e.g. by phone, email,
fax, etc.)

Include a reference to the web page containing the current bidder instructions
and applicable general provisions associated with the purchase, if applicable.

RFPs are used to procure a wide variety of IT goods and services. Depending on the
type and value of the procurement, the RFP content requirements will vary.

Information about the Procurement Process:

RFPs must include:

1.

The standards the JBE will use in evaluating Bids;

2. Time schedules relating to the procurement, including:

« Date to submit questions or seek clarification (as applicable);

e Date of Bidders’ conference (as applicable);

e Due date for the conceptual proposal (as applicable);

« Due date for the technical proposal (as applicable);

e Due date for the draft Bid (as applicable);

e Bid Closing Time;

e Timetable the JBE will follow evaluating Bids and awarding the contract; and
e Anticipated contract term, including start and end dates.

Time and place where the sealed cost portions of the Bid will be opened (this

Judicial Council of California — Administrative Office of the Courts
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place must be accessible to Bidders and other members of the public, and may
be at the JBE’s facilities);

4. Where the intent to award notice will be posted (e.g., website address);

The JBE’s contact person for administration of the solicitation; and

6. The JBE'’s standard terms and conditions for the acquisition of IT goods and
services.

o

To the extent practicable, the JBE should also distribute with the RFP the terms and
conditions specific to the procurement, or simply attach the entire proposed contract
including available appendices.

Description of IT Goods: The RFP must contain a description of the desired IT goods (if
any). The description must include:

e Product specifications;
e Description of when and where the IT goods are to be delivered; and
e Support and maintenance requirements.

Description of IT Services: The RFP must contain a description of the desired IT services
(if any). The description must include:

» A clear, precise description of the work to be performed, services to be
provided, problem to be solved, questions to be answered, issued to be
addressed, or the goals and objectives to be met;

e An explanation of any desired approach to the problem, if any;

» A description of any specific functions, tasks, or activities that must be
performed, in their order of importance and probable sequence, if applicable;

e Performance timelines or completion dates;

* Required quality control standards to be met, if applicable;

e A description of any deliverable to be delivered (such as progress reports or a
final report summarizing a consultant’s findings);

» A description of the assistance to be provided by the JBE, if applicable; and

e Practical and policy information, technological requirements or specifications,
and legal limitations, if applicable.

Terms and Conditions: The RFP must identify any minimum terms in the JBE’s terms
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and conditions. Minimum terms are the terms so important that a proposed exception will
render a Bid non-responsive. The RFP must require that Bidders identify all proposed
exceptions (if any) to the JBE’s terms and conditions. The RFP must state that a Bid that
takes exception to a minimum term will be deemed non-responsive.

Acquisition of additional items: It is sometimes difficult at the RFP stage to know with
certainty the exact quantities of IT goods that will be required. To the extent practical, the
RFP should provide for a contract to be written to enable acquisition of additional items.
This will avoid redundant acquisition processes if the JBE determines it needs more of the
IT goods of the type already procured.

Payment Information: The RFP should contain some basic payment information, including
(as applicable):

 Whether and to what extent progress payments will be allowed;

e Penalties for late or inadequate performance;

» Known or estimated budgetary limitations on the contract price; and
» Travel expenses (what will and will not be paid by the JBE).

Note: If a contract will provide for progress payments for IT goods or services to be
manufactured or performed especially for the JBE and not suitable for sale to others in
the ordinary course of the Vendor’s business, the JBE must withhold a portion of the
contract price until final delivery and acceptance of the IT goods or services. The
amount withheld should normally be 10% of the contract price. If the JBE determines,
after conducting a risk analysis, that the contract is low risk, the JBE may withhold a
lesser amount. However, the JBE must withhold at least 5% of the contract price for
contracts equal to or greater than $10,000,000, and at least 3% of the contract price for
contracts under $10,000,000.

Format and Required Elements of Bids: RFPs must specify what Bidders must address
or include in their Bids, such as:

1. A description of the Bidder’s qualifications, including:
e Copies of current business licenses, professional certifications, or other
credentials;
e Proof of financial solvency or stability (e.g., balance sheets and income
statements);
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e Proof that the Bidder, if a corporation, is in good standing and qualified to
conduct business in California; and
e For Bidders that are nonprofit organizations, proof of nonprofit status.

2. Alist of references for whom the Bidder has provided similar goods or
performed similar work; and

3. If subcontractors are contemplated:
« identification of those persons or firms;
e The portions and monetary percentages of the work to be done by the
subcontractors;
e How and why these subcontractors were selected,;
e Resumes of each major subcontract participant; and

» Description of how subcontracted work will be controlled, monitored, and
evaluated.

If the RFP is soliciting IT services, the JBE may also require Bids to include:

e Alist of similar services successfully completed by the Bidder, with samples
if applicable;

« A description of the lead personnel and anticipated supporting personnel to
be employed during performance (by classification or title) and their
qualifications to perform the work;

e |dentification of a project coordinator;

* Reésumés for each major contract participant who will exercise a major
policy, administrative, or consultative role in carrying out the services;

e An overall description of the techniques, approaches, and methods to be
used in performing the services;

e For cost-plus contracts with consultants, an estimate of time and manpower
to be expended and the equipment and facilities to be utilized, if applicable;
and

e The total cost of the services, with a detailed breakdown showing how the
costs were determined, and the desired method of payment. The detailed
budget breakdown may include:

- Identification of position/classification titles funded;
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- Salary rates or ranges;

- Percentage of time devoted to the work;

- Fringe benefits;

- Operating expenses;

- Travel and per diem expenses;

- Overhead or indirect costs;

- Subcontractors with the same type of cost details; and

- Other costs.

Evaluation Plan: Although not part of the RFP itself, the Buyer must develop an
evaluation plan along with the RFP. By developing the evaluation plan with the RFP,
the Buyer may ensure that the JBE receives all information necessary to properly
evaluate the Bids.

The evaluation plan must provide for a fair and equitable evaluation of all Bids. The
evaluation plan must ensure the following:

e Cost is appropriately considered. See the section below regarding the
assignment of cost points.

e Exceptions to the JBE’s terms and conditions are evaluated and given
substantial weight in the score assigned to the Bid.

e |f a material exception is taken to a minimum term, the Bid will be deemed
non-responsive.

Cost Points: The evaluation criteria must be based on value-effective factors that
include cost. These factors are weighted; generally the administrative and technical
requirements should equal 50% and cost should equal 50%.

Except as noted below, the evaluation criteria for the acquisition of IT goods and
services must not be limited to cost alone. The JBE may not assign 100% of the total
points to cost—other factors must be considered.

Judicial Council of California — Administrative Office of the Courts



Step-by-Step Guide for
Judicial Branch Contracting Manual the Procurement of IT PaC;(:p:ir;‘Cm
Goods and Services

Exception: If the JBE is acquiring hardware independently of a system integration
project, the JBE may assign 100% of the total points to cost. In other words, the JBE
can award such contracts to the Responsible Bidder who submitted the lowest
Responsive Bid after application of any preference, incentives, or discounts, if
applicable.

JBEs may disclose details of the evaluation plan in the RFP, but they are not required to
do so. Often, JBEs will disclose the categories that will be evaluated (price, experience,
etc), but not the specific percentages assigned to each category.

Bid Sealing Requirements: The RFP must require the Bidder to submit the cost portion
of its Bid in a sealed envelope separate from the remainder of the Bid.

Phased Approach — Notice to Bidders: If the RFP is to include a conceptual proposal
and/or a detailed technical proposal step, the JBE should include the following (or
substantially similar) paragraphs in the RFP:

“This procurement will follow a phased approach designed to increase the
likelihood that Bids will be received without disqualifying defects. The additional
step(s) will (1) ensure that the Bidders clearly understand the JBE’s requirements
before attempting to develop their final solutions; (2) ensure that the JBE clearly
understands what each Bidder intends to propose before those Bids are
finalized; and (3) give the JBE and each Bidder the opportunity to discuss
weaknesses or potentially unacceptable elements of a Bid and give the Bidder
the opportunity to modify its Bid to correct such problems.

As part of the phased approach, the JBE may review a Bidder’s submissions for
errors, defects, or other problems. The JBE makes no warranty that all errors,
defects or other problems will be identified. The Bidder is solely
responsible for submitting a Bid that is free of errors and defects, and
complies with all RFP requirements.”

If a draft Bid is included in the procurement, the RFP should specify that the draft Bid

must contain all the material required in the final Bid, except that no cost information
may be included.
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Consulting Services—Follow-On Contracting Language: All RFPs that include a
consulting services component must include the language below (or substantially similar
language). Amendments to contracts that incorporate a consulting services component
that was not part of the original Solicitation Document must also contain this (or
substantially similar) language.

“No consultant shall be paid out of JBE funds for developing recommendations
on the acquisition of IT goods or services or assisting in the preparation of a
feasibility study, if that consultant is to be a source of such acquisition or would
otherwise directly and/or materially benefit from the JBE’s adoption of such
recommendations or the course of action recommended in the feasibility study.
Bids in response to JBE procurements for assistance in the preparation of
feasibility studies or the development of recommendations for the acquisition of
IT goods and services must disclose any financial interests (e.g., service
contracts, OEM agreements, remarketing agreements) that may foreseeably
allow the bidder to benefit materially from the JBE'’s adoption of a course of
action recommended in the feasibility study or of the acquisition
recommendations.”

“In addition, should a consultant establish or become aware of such a financial
interest during the course of contract performance, the consultant must inform
the JBE in writing within ten court days. If, in the JBE's judgment, the newly-
established financial interest will jeopardize the objectivity of the
recommendations, the JBE shall have the option of terminating the contract.

A consultant’s failure to disclose a relevant financial interest is grounds for
termination of the contract with all associated costs to be borne by the
consultant.”

The Buyer should consider whether to use a negotiation process. If a negotiation
process is desired, appropriate language must be included in the RFP. See Chapter 2,
Section 2.1.G for additional information on using a negotiation process.

STEP 7 — PREPARE ADVERTISING

A JBE must advertise solicitations as shown in the following table:

Judicial Council of California — Administrative Office of the Courts

































Judicial Branch Contracting Manual the Procurement of IT

Step-by-Step Guide for Chapter 4C

Page: 26 of 31
Goods and Services

Analysis of the initial contract: If the initial contract is not for consulting services, the

prohibitions above do not apply. The following are examples of what are typically or not
typically considered consulting services:

1.

IT contracts typically considered a consulting services contract:

e Feasibility study;

= Strategic planning and business process reengineering/improvement (not
included in the lifecycle of an IT project); and

e Maintenance and operations.

IT contracts typically not considered a consulting services contract:
e Design development and implementation;

e Project management;

e Independent validation and verification; and

e Independent project oversight consultant.

IT contracts that require analysis of the specific details of the contract to
determine whether it is a consulting services contract or not:
e Acquisition specialist.

Note: While the examples above are typically characterized as indicated, contracts
must be analyzed on a case-by-case basis. The essential issue is what the Vendor
delivers, not how it is labeled.

In evaluating contracts on a case-by-case basis, the following questions may prove

helpful.

Are consulting services present?

Does the contract call for services that are advisory in nature, providing a
recommended course of action or personal expertise and having an end
product that transmit information or analysis related to the governmental
functions of a JBE?

Analysis of the subsequent contract: If the initial contract is determined to be a

consulting services contract, determine the causal relationship, if any, between the

Judicial Council of California — Administrative Office of the Courts




Step-by-Step Guide for Chapter 4C
the Procurement of IT Page: 27 of 31
Goods and Services

Judicial Branch Contracting Manual

initial contract and the subsequent contract. The purpose of the causal inquiry is to
determine whether there is a sufficient link between the end product(s) of the first
contract and the deliverable(s) to be procured by the second contract to warrant
preclusion of the Vendor that performed the first contract. In general, if there is a causal
relationship, the JBE must reject the Potential Bidder or withhold the award of a
contract. Before determining to either reject a Potential Bidder or withhold an award of
a contract, consultation with legal counsel is recommended.

C. Performance-Based or Share-In Savings Contracts

For contracts related to IT integration or development projects that generate revenues
or achieve savings over a quantifiable baseline of existing costs, JBEs must consider
and may incorporate performance-based or share-in-savings contract terms to manage
risks and create incentives for successful contract performance.

Performance-based or share-in-savings contracts may have the following
characteristics, among others:

e Contract terms that specify business outcomes to be achieved, not the
solution to be provided;

e Contract terms that structure the contract to maintain maximum Vendor
commitment to project success and minimize risk to the JBE by sharing risk
with the private sector;

« Utilization of "best value" evaluation methods, which means to select the
solution that will achieve the best result based on business performance
measures, not necessarily the lowest price; and

e Contract terms that base payments to the Vendor primarily on achieving
predefined performance measures.

D. Solicitations of Printer or Copier Cartridges

If a JBE procures printer or copier cartridges, it must include a statement on the cover of
the Solicitation Document (or in some other prominent place in the Solicitation
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Document) informing Bidders that it is unlawful to prohibit a printer or copier cartridge
that is sold to a JBE from being recycled or remanufactured, except as noted below.

Exception: This requirement does not apply where the Bidder enters into signed
agreements with its customers consenting to the return of the used cartridge to the
Bidder for (a) recycling and remanufacturing, or (b) recycling.
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APPENDIX A
SAMPLE METHOD FOR ASSIGNING COST POINTS
WHEN EVALUATING RFPs

STEP ONE:

The Bid with the lowest cost is assigned the maximum number of cost points.

STEP TWO:

Use the worksheet below to calculate the number of cost points to be assigned to each

of the remaining Bids. The number of cost points to be assigned to the Bid being
evaluated is the number in Line 6.

Line 1 Enter the maximum number of cost points................
Line 2 Enter the dollar amount of the lowest bid................... $
Line 3 Enter the dollar amount of the bid you are evaluating. $
Line 4 Divide the number in Line 2 by the number in Line 3,

and enter the resulting number ...

Line 5 Multiply the number in Line 1 by the number in
Line 4, and enter the resulting number.....................

Line 6 Round the number in Line 5 to the nearest whole
number and enter that number.............ccccoeiiii...

Example:

A superior court issues an RFP where the maximum number of cost points is 60. The
court receives three bids:
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Bidder Bid Amount
A $90,000
B $98,000
C $80,000

In this scenario, Bidder C submitted the lowest Bid and is awarded the maximum 60
cost points.

Bidder A is awarded 53 cost points, as shown below:

Line 1 60

Line 2 $80,000
Line 3 $90,000
Line 4 .8888....
Line 5 53.3333....
Line 6 53

Bidder B is awarded 49 cost points, as shown below:

Line 1 60

Line 2 $80,000
Line 3 $98,000
Line 4 .8163...
Line 5 48.9795...
Line 6 49
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5.8 TRIAL COURTS: PUBLIC INPUT REQUIREMENT
A trial court must seek input from the public at least 15 court days before execution of a
NCB contract in an amount that exceeds the greater of $400,000 or 10% of the trial

court budget.

This requirement does not apply to a contract between a trial court and a county that is
provided for by statute (e.g., court-county MOUs under GC 77212).

For detailed requirements regarding this public-input process, see CRC rule 10.620.
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INTRODUCTION

This chapter addresses benefits, risks, conditions, and processes related to leveraging
a procurement undertaken by another government entity or a not-for-profit public benefit
entity. This chapter also addresses how a JBE may allow another government entity or
not-for-profit public benefit entity to leverage a procurement undertaken by the JBE.

DEFINED TERMS
The following defined terms are used in this Chapter. For definitions, see the Glossary.

Leveraged Procurement Agreement (LPA)
Request for Offer (RFO)

6.1 BASICS

A. What is Leveraged Procurement?

“Leveraged procurement” is an alternative to competitive or NCB procurement and
refers to undertaking and documenting a purchase of goods or services through:

e Collaboration with one or more other entities; or

» By “piggybacking” (not involving actual collaboration) on a procurement
undertaken by another entity.

Typically, the purpose of leveraged procurement is to:

 Combine buying power, for example, to reduce pricing or improve terms and
conditions; or

* Reduce administrative expense or delay.

An ancillary benefit of leveraged procurement is that non-IT goods valued at $25,000 or
more are awarded based on a “best value” (also known as “value effectiveness”) basis,
instead of the “lowest responsible bidder” basis required under Chapter 4A (Step-by-
Step Guide for the Procurement of Non-IT Goods).

A leveraged procurement arrangement is established when a purchaser of goods or

services and a vendor enter into an agreement providing for another purchaser to
purchase the goods or services on terms and conditions in the agreement. Leveraged

Judicial Council of California — Administrative Office of the Courts




Chapter 6

Judicial Branch Contracting Manual Leveraged Procurement Page: 4 of 16

procurement agreements and arrangements are individually referred to in this chapter
as an “LPA.

B. When Is Leveraged Procurement Permitted?

A JBE may procure goods or services under the LPA of another purchaser only if the
JBE determines that doing so is consistent with all of the following:

« Efficient use of public funds;

e Maintenance of sound fiscal practices; and

e Compliance with this Manual and the JBE’s Local Contracting Manual, the
California Judicial Branch Contract Law, and other applicable law.

C. Certain Issues Concerning the Efficient Use of Public Funds

LPA Pricing and Terms. As stated above, in connection with each procurement, a JBE
must assure itself that undertaking the procurement through an LPA can be reasonably
expected to result in the efficient use of public funds. JBEs are cautioned that leveraged
procurement does not necessarily promote the efficient use of public funds.

Example: A particular vendor may wish to promote its goods by making them
available under a California Multiple Award Schedule (CMAS) agreement. The
vendor may, however, offer better prices to customers that assure the vendor of a
certain purchase volume (e.g., under a contract providing for a fixed purchase
volume) or enter into a requirements contract. The vendor may also offer its other
customers better terms and conditions, for example, to include acceptance testing
by the customer. In fact, the vendor may expect its CMAS pricing and terms to be
merely a starting point in negotiations for a separate contract.

In the above example, unless the JBE negotiates better pricing and terms, any
administrative cost savings associated with the LPA could be undercut by paying the
published price or accepting risk associated with the existing terms of the CMAS
contract. This chapter includes step-by-step processes intended to help JBEs obtain
value for money under leveraged procurement.
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Administrative Fees. DGS, other entities that establish LPAs, or LPA vendors may
impose LPA-related administrative fees on entities that wish to purchase through LPAs.
By undertaking its own procurement, a JBE may avoid the payment of LPA
administrative fees.

6.2 DESCRIPTION OF LPA PROGRAMS
A. California State LPA Programs

1. JBE LPA Programs.

a. Use of a JBE LPA Program. JBEs may procure goods and services using
LPAs established by the AOC or another JBE under terms and conditions
established by the AOC or other JBE. A JBE may also procure goods and
services under an LPA that the JBE itself has previously established on the
same terms as the LPA provides for other entities to procure them. The JBE,
however, must not divide a single procurement into two or more to avoid
competitive procurement and other requirements applicable to a larger
procurement.

Note: At the time of publication of this Manual, the AOC has established LPAs
for payroll services, banking services, office supplies, collection of court-ordered
debt services, translation services, telephonic court appearance services,
security CCTVs, and access and security equipment and related maintenance.

b. Establishment of a JBE LPA Program. A JBE may undertake its own
procurement and establish by agreement with the vendor that the vendor
must extend the same pricing and terms to other JBEs.

To calculate the procurement amount for purposes of determining what
procurement requirements apply (e.g., competitive or non-competitive
solicitation, etc.) to establishing an LPA, a JBE uses only its own total
estimated payments. The establishing JBE must state in either the LPA or
user instructions (i.e., terms and conditions for use of the LPA) a maximum
dollar amount for procuring off of the LPA. The amount must not exceed the
maximum dollar ceiling permitted by this Manual for the procurement method
used to establish the LPA.
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2. DGS LPA Programs.

JBEs may procure goods and services under a DGS LPA if the vendor agrees to
extend substantially similar or more favorable terms and conditions to the JBE
under a JBE purchase document.” A list of current LPAs and related materials
may be obtained through the DGS website or by contacting DGS’s LPA vendors
identified on the website. For reference, DGS LPA programs as of the time of
publication are summarized below.

a. LPAs that are not treated as competitively procured by DGS. The

programs discussed below extend to multiple state departments and
agencies pricing and terms that have not been competitively procured by
DGS. Pricing and terms do not reflect advantages that could be realized
by a JBE through a competitive process, or cost reductions vendors may
be willing to pass through based on definite quantity or requirements
purchases by JBEs. Consequently, JBEs should consider whether they
can improve value for money by undertaking further negotiations or
through a competitive process.

CMAS (California Multiple Award Schedules). A multiple award
contract is one that is awarded to multiple vendors for the same or
similar products or services that offer substantially similar pricing and
terms. The CMAS program provides pricing and terms for the purchase
of a wide variety of commodity goods and services at prices DGS
considers “fair, reasonable, and competitive.” CMAS contracts are
based primarily on products, services, and prices, which may or may
not have been competitively bid, from the federal General Services
Administration (GSA) multiple award schedule program. With
agreement of the contractor, DGS then substitutes DGS contract terms
and conditions for federal terms and conditions. Examples of products
offered under CMAS contracts are computers and laptops, printers,
copiers, ergonomic equipment, paint, and records storage.

State Price Schedules. This program provides statewide pricing and
terms for the purchase of unique or unusual items for which
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competition may be very limited. Examples are adaptive equipment
and services for persons with disabilities.

b. LPAs that are treated as competitively procured by DGS. The programs

discussed below extend to multiple state departments and agencies
pricing and terms that have been competitively procured. Consequently,
pricing and terms reflect the benefits of competition. They do not,
however, reflect cost reductions vendors may be willing to make based on
definite quantity or requirements purchases by JBEs. JBEs should
consider whether they can improve value for money by undertaking further
negotiations or through a competitive process.

Statewide Contracts. This program provides for statewide pricing and
terms for the purchase of goods, and is intended to take advantage of
lower costs passed on by suppliers bidding on large quantities of goods
repetitively used by multiple state agencies and departments.
Statewide commodities contracts include contracts for envelopes
(recycled paper), safety supplies, office supplies, toner and ink
cartridges (new and remanufactured), and vehicles.

Master Agreements. This program provides for statewide pricing and
terms for goods, rental of goods, and services, and it is intended to
simplify the purchasing process for government users through the
prequalification of vendors and service providers. Master agreements
provide for document conversion services, office moving services, Cal-
Card purchases, copiers, and telephone equipment for the deaf and
hearing impaired.

Cooperative Agreements. This program provides pricing and terms for
goods and services based on procurements undertaken by a
government entity other than the state executive branch. As a practical
matter, pricing and terms are available most frequently through the
state’s participation in the Western States Contracting Alliance (WSCA)
or the National Association of State Procurement Officials (NASPO).
Examples of WSCA agreements are for copiers, postage and mail
processing equipment, wireless telecommunications services, and
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mailing equipment and maintenance. Examples of NASPO agreements
are for automatic external defibrillators and toner cartridges.

Software Licensing Program (SLP). This program provides statewide
software discounts through authorized resellers based on pricing and
terms negotiated by DGS with major software publishers. The reseller
contracts provide for the purchase and warranty of the publisher’s
software, software maintenance, and technical support; consulting,
training, and installation services, however, are not available under the
contracts. SLP contracts are established to reduce the need for
individual departments to conduct repetitive acquisitions for proprietary
software licenses and software upgrades without taking advantage of
volume discounts offered by the software publishers. Participating
software manufacturers include HP, IBM, Microsoft, and Oracle.

c. Maximum amount of procurement. For each type of DGS LPA, unless

otherwise specified in an LPA’s user instructions, the dollar maximums in
the chart below apply to use of the LPA:

EEYETIEIEE FHOCL IS Non-IT Dollar Maximum IT Dollar Maximum
Agreement
Type Goods Services Goods and Services

CMAS $100,000 $250,000 $500,000
State Price Schedules Program $100,000 N/A $100,000
Statewide Contracts Program Unlimited N/A Unlimited
Master Agreements Program

e Purchase or Price Agreement | $500,000* N/A $1,500,000*

e Master Services Agreement N/A $500,000* $1,500,000*

e Master Rental Agreement $500,000* N/A $1,500,000*
Cooperative Agreements Program $500,000* $500,000* Unlimited

'DGS dollar maximums are exclusive of sales and use taxes, finance charges and costs, postage,

handling, and shipping charges.
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Software Licensing Program

N/A N/A

$2,000,000*

*May be exceeded if the JBE’s Chief Procurement Officer and the particular LPA’s user
instructions specify a higher maximum.

d. Administrative fees. DGS administrative fees, if applicable, are identified in
either the DGS State Price Book or the LPA user instructions associated
with a particular LPA.?> JBEs are cautioned that a vendor’s published LPA
pricing may already incorporate LPA administrative fees that the vendor
must forward to DGS. Before placing an order JBEs should determine
whether pricing includes DGS administrative fees or whether DGS will
invoice the JBE separately for the fees.

B. County, Federal, And Other LPA Programs

Counties and other local agencies, states other than California, the federal General
Services Administration (GSA), and other government or not-for-profit public benefit
entities may also have established LPAs. References in this manual to specific
programs are not intended to preclude procuring off of LPAs of counties or other
government entities, or not-for-profit public benefit entities within the United States of
America and its territories. When procuring from the LPA of an entity other than a State
of California entity, the following limits apply:

Leveraged Procurement

Non-IT Dollar Maximum

IT Dollar Maximum

Agreement
Type Goods Services Goods and Services
Non-competitively Bid Program $100,000 $250,000 $500,000
Competitively Bid Program $500,000* $500,000* $1,500,000*
Competitively Bid Software Licensing N/A N/A $2.000,000*

Program

2 Administrative fees are waived for CMAS purchase orders issued to California certified small

businesses.
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*May be exceeded if the JBE’s Chief Procurement Officer and the particular LPA’s user
instructions specify a higher maximum.

A JBE may conclude that using the LPA of such an entity is impractical or impossible
because the vendor will not agree to the JBE's certification requirements, or contract
terms and conditions. In that case, the JBE may undertake a separate procurement, or
seek to establish a separate LPA.

6.3 USE OF LPA PROGRAMS
A. Accessing Available LPAs

Click here to link to AOC LPAs and related materials as of the time of publication.

Click here to link to DGS LPAs and related materials as if the time of publication.

B. Step-By-Step Guide to Procurement of IT and non-IT Goods and Services

A JBE that intends to procure non-IT goods or services off of an LPA must undertake
the following steps:

Step 1—Define business requirements, for example, in a Statement of Work.

Note: If user instructions for an LPA include a provision for “not specifically priced”
(NSP) items, items incidental, subordinate, or peripheral to those listed in the schedule
may be purchased under the same purchase document as the primary items, subject to
certain dollar limits and limitations, as follows:

e Total purchase price is $250,000 or less: The total, maximum dollar amount of
NSP items is $5,000.

e Total purchase price exceeds $250,000: The total, maximum dollar value of all
NSP items is the lower of (i) $25,000, and (ii) 5% of the total purchase price.

Note If Using DGS LPAs: The NSP provision is not included in contracts that are
only for services or software.
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Step 2—Estimate in good faith the projected total cost of what is to be procured.

Step 3—Identify by reasonable means, including reviewing AOC and DGS websites, at
least three relevant LPAs, including at least one that includes a certified DVBE,? and list
them for comparison against one another. The listed LPAs must be similar enough that
work, pricing, and terms and conditions are subject to reasonable comparison.

Special Rules if Using Certain DGS LPAs: For purposes of identifying at least three
LPAs, a JBE may not consider LPAs from more than one type/category (for types and
categories, refer to the chart in section 6.3) of DGS LPAs because, under DGS LPAs:

e Offers from different categories of DGS LPA programs may not be mixed when
executing a single order;

e LPA types (e.g., CMAS or master agreement) may not be combined to obtain
offers and select a vendor; and

e |If purchasing off of a Statewide Contract or a WSCA Cooperative Agreements
Program contract, it is not necessary to list or obtain offers from three vendors or
to document best value.

If three relevant LPAs cannot be identified, the JBE must undertake an independent
procurement (refer to chapters 2, 4, and 5), unless either:

1. (i) The JBE procures off an LPA that was originally procured using a competitive
evaluation method, (ii) the JBE determines that pricing is fair and reasonable, (iii)
documentation that supports the JBE’s conclusion is retained in the procurement
file, and (iv) either:

« The procurement is for goods or services estimated to cost less than $5,000;
e The procurement is off an LPA under the DGS Statewide Contracts Program
(for goods), a DGS Cooperative Agreements Program LPA established by

WSCA or NASPO; or an LPA established by a JBE; or

® The DVBE must perform a commercially useful function to be considered.
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e The procurement is off an LPA established by a JBE or DGS, and the LPA or
user instructions provides that multiple offers are not required to be
compared.

2. (i) The JBE determines that pricing is fair and reasonable, (ii) documentation that
supports the JBE’s conclusion is retained in the procurement file, and (iii)
applicable law (e.g., statute or rule of court) provides an independent basis for
the exemption, for example, that availability may be limited under patent or
copyright law.

Note: JBEs must consider LPAs of certified DVBEs when available, but need not list for
consideration an LPA that includes a DVBE unless the JBE identifies more than two
relevant LPAs. If so, the JBE must include at least one LPA with a California certified
DVBE (if available) in the comparison.*

Step 4—Obtain LPA documentation® for the listed LPAs, and review it for applicable
terms and conditions of use, including pricing® and the term of the LPA. Using the
documentation:

e Confirm whether actual pricing is at or below listed pricing, and determine
whether the projected total price is within the maximum dollar amount
permitted to be procured under the LPA,;

e Confirm whether the desired goods or services as listed are actually offered
and not specifically excluded;

e Confirm whether the vendor has a valid seller’s permit (for goods), is licensed
as necessary, and is otherwise authorized to perform the services or sell the
goods desired;

e Ascertain the commercial sufficiency of warranties, guarantees, maintenance
provisions, product return policies, bond requirements, travel costs, etc.;

» Determine whether additional approvals, forms, filings, etc. are required;

* Most DGS user instructions provide JBEs with a means to claim certain expenditures towards meeting
DVBE goals or requirements, whether the vendor is a DVBE or subcontracts with a DVBE. If using a
DVBE subcontractor, the JBE must obtain from the prime contractor the dollar amount that may be
applied towards meeting DVBE participation.

® Documentation may include user instructions, contract terms and conditions, order documents,
specifications, certifications, payee data records, registration and permits, references, etc.

6 Pricing may be fixed, or based on a discount to published prices. Be aware of cost of living or other
adjustments.
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 Confirm whether the vendor is a California certified DVBE, if applicable;” and
e Obtain the vendor’s signed Payee Data Record.

Step 5— If there are multiple LPAs vendors, determine what factors the JBE will use to
compare the listed vendors against one another to determine “best value.” The “best
value” comparison must include a comparison of pricing offered by the vendors for the
product or service. Refer to chapters 4B and 4C of this Manual for other criteria a JBE
may wish to use. Document the factors in the procurement file.

Step 6—If there is any uncertainty as to LPA terms and conditions or an LPA vendor’s
willingness to accept an order from the JBE, the JBE should first solicit specific offers
from the listed LPA vendors by use of a Request for Offer (RFO)® or similar document.
An RFO may be formal or informal (e.g., a telephone script). The RFO must describe
the JBE'’s business requirements (e.g., through a statement of work for services). To
save the time and expense of negotiations after award, a written RFO and may include
the JBE’s general terms and conditions, as modified to comply with the LPA user
instructions or applicable law or policy.

Because use of an LPA is not a competitive solicitation, do not include in the RFO:

« Competitive solicitation language, e.g., DVBE provisions, bid protests, intent
to award notices, evaluation criteria, and advertising requirements;

e Words such as “bid,” “quote,” “solicitation,” or “evaluation”; or

» Use of the two-envelope evaluation process for offers.

The RFO should provide that the JBE will evaluate offers to determine “best value,” but
the JBE should not describe in the RFO the priorities it will use to determine “best
value.”

If using DGS LPAs: A JBE must select the type/category of LPA it wants to use before
issuing an RFO. A JBE must not solicit offers from vendors whose LPAs are not in the
same type and category.

" If documentation of a DVBE vendor from a DGS LPA is being reviewed and considered, the JBE must
confirm the vendor’'s DVBE status through DGS’s database.

8 An RFO is a document sent to LPA vendors to specify requirements for a specific transaction. The RFO
requests a specific response or offer from the vendor based on the RFO.
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An RFO process may be conducted by mail, fax, email, phone, or by other means so
long as it complies with applicable user instructions and requirements of the LPA. JBEs
must document all LPA vendors that were contacted, provide a recap of their offers, and
record the criteria used to compare best value and how the selection was made.

Step 7—Determine based on available LPAs and LPA offers whether procurement off of
an LPA will satisfy applicable law and policy. If not utilizing an LPA, plan to undertake
an independent procurement (refer to chapters 2, 4, and 5). If utilizing an LPA, proceed
to Step 8.

Step 8—Compare at least three LPAs/LPA offers on a best value basis. In doing so, the
JBE may wish to prepare and use a “best value worksheet.” If fewer than three offers
are received, the JBE may nevertheless proceed with the procurement, but the JBE
must document the procurement file with an explanation9 as to why at least three
vendors did not respond with offers. Even if a procurement is exempt from the
comparative evaluation process (see step 2), conducting price comparisons among
multiple vendors, if available, is encouraged.

Step 9—Determine what form of purchase document (e.g., a document similar to STD-
65, or another document) the JBE will use to execute its purchase off of the LPA.
Prepare the document, considering the LPA user instructions, any RFO, and any
service provider offer. List all NSP items separately from the principal items. Finalize the
purchase document, including separately and notify the vendor selected by the JBE that
the JBE intends to award the contract to the vendor under the contract provided. After
consulting with the vendor, make any mutually acceptable final revisions to the
purchase document.

If using DGS LPAs: DGS user instructions state that a state agency or department must
implement a DGS LPA by executing DGS form STD.65 (Purchasing Authority Purchase
Order), STD.213 (Standard Agreement (non-IT services), GSOP-191-2 (Master
Agreement Order), GSOP-191-2 (Master Agreement Form) or an approved alternative.
The specified forms are appropriate, however, for purchases by state departments and
agencies rather than JBEs. A JBE procuring off of such a DGS LPA should modify the
DGS form so that terms and conditions are consistent with law and policy applicable to
the JBE.

® Contact vendors as necessary to find out why they did not respond.
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Step 10—After obtaining appropriate internal approvals, use the JBE’s standard
procedures under its Local Contracting Manual to sign and date the JBE’s purchase

document, and deliver it to the vendor.

Note: If using a contract requiring a mutual signature of the parties, the JBE should
instead deliver an unsigned contract to the LPA vendor and countersign the contract

upon its return.°

Step 11—Create a procurement summary document and place it in the procurement
file. Review the file to ensure it includes, as applicable, a list of all LPA vendors
contacted and a recap of their offers, a description of how the selection was made
(including criteria for determining “best value”), and the signed contract or a reference

as to where it is located.

If the order or other purchase document is for a total cost of more than $1 million, notify

the State Auditor, in writing, of the existence of the purchase document within 10

business days of entering the contract. (PCC 19204(a))

C. Amendment of an LPA Purchase Document

An NCB process is required to amend an LPA order or other purchase document except

to correct incidental errors or omissions, unless:

A JBE may amend purchase documents executed under the terms of any
option in the purchase document that provided for changes (e.g., quantity or
time) and was evaluated and considered in the comparison of offers during

the RFO process.

e Unless the user instructions or LPA specify otherwise, amendments may also

be executed for contractor name changes or to increase the original

transaction amount by $4,999 or less.

'% A contract (instead of a PO) must be used to obtain the vendor's commitment to deliver the goods or

perform the service.
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If amending a DGS CMAS purchase document: If the original purchase
document permitted amendments, a JBE may amend the purchase document
regardless of whether it specifies the changes permitted, subject, however, to the
following limitations:

e This exception applies only to the first amendment;

e The purchase document may not be extended for more than one year;

e The amendment must not add more than 30 percent of the original order
amount and may not exceed $250,000.

If a JBE’s purchase document leverages off an LPA that is substantially similar to a
DGS CMAS contract, the rules and exceptions above for amending a CMAS purchase
document apply to a JBE amending a purchase document under the LPA.
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INTRODUCTION

There are two types of protests in JBE procurement: solicitation specifications protests
and award protests. This chapter provides information on these types of protest and
how they are handled by JBEs. This chapter also provides basic information for
handling post-award disputes with Vendors.

DEFINED TERMS

The following defined terms are introduced in this Chapter. For definitions of the
defined terms, please see the glossary.

Protest Hearing Officer
Protest Appeals Officer

7.1 DESIGNATION OF JBE PROTEST PERSONNEL

Each JBE must designate a Protest Hearing Officer to evaluate and issue written
determinations regarding protests. Each JBE must also designate a Protest Appeals
Officer to evaluate and issue written determinations regarding appeals of the Protest
Hearing Officer’s written determinations. These designations should be documented in
the JBE’s Local Contracting Manual.

If a JBE does not designate a Protest Hearing Officer, the Buyer will act as the Protest
Hearing Officer. If a JBE does not designate a Protest Appeals Officer, the Approving
Authority will act as the Protest Appeals Officer.

7.2 SOLICITATION SPECIFICATIONS PROTESTS

A solicitation specifications protest is a protest alleging that a Solicitation Document
contains a technical, administrative, or cost specification or requirement that is
defective. The specification or requirement may be defective because it is:

e Onerous, unfair, or illegal; or
* Imposes unnecessary constraints in proposing less costly or alternate solutions.
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Example: A JBE inappropriately requires that goods be of a specific brand, when
goods of another brand meet the JBE’s requirements equally well at a lower cost. The
requirement could result in a solicitation specifications protest.

A Protester’s failure to comply with the protest processes set forth in this chapter may
result in the JBE’s rejection of a solicitation specifications protest.

A. Who May Submit a Solicitation Specifications Protest

Any Potential Bidder may submit a solicitation specifications protest.

B. Deadline for Receipt of Protest

The deadline for the JBE to receive a solicitation specifications protest is the applicable
due date specified in the Solicitation Document. If no date is specified in the Solicitation
Document, the deadline for the JBE to receive a solicitation specifications protest is the
Bid Closing Time.

The Potential Bidder is solely responsible for ensuring that a solicitation specifications
protest is received by the JBE by the deadline. The failure of a Potential Bidder to
submit a timely solicitation specifications protest constitutes a waiver of the Potential
Bidder’s right to protest the solicitation’s specifications or requirements.

C. Required Information

A solicitation specifications protest must include the following information:

» Contact information of the Potential Bidder or its representative (this must
include name, address, and telephone number, and should include email
address and facsimile number);

e The title of the Solicitation Document to which the protest is related;

e The specific alleged deficiency in the solicitation’s technical, administrative, or
cost specifications or requirements;

e A detailed description of the specific legal and factual grounds of protest and
any supporting documentation; and
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e The specific ruling or relief requested.

A solicitation specifications protest lacking any of this information may be rejected by
the Protest Hearing Officer.

The Protest Hearing Officer may issue a written determination regarding the solicitation
specifications protest without requesting further information from the Potential Bidder.
Therefore, the solicitation specifications protest must include all grounds for the protest
and all evidence available at the time the protest is submitted. If the Potential Bidder
later raises new grounds or evidence that was not included in the initial protest submittal
but which could have been raised at that time, the JBE will not consider the new
grounds or new evidence.

D. Submission of the Protest

The Potential Bidder must send the solicitation specifications protest to the Protest
Hearing Officer or other individual identified in the Solicitation Document to receive
protests. Unless personal delivery is permitted as noted below, the Potential Bidder
must send the solicitation specifications protest by certified mail, registered mail, or
overnight courier.

If allowed by the Solicitation Document, the Potential Bidder may also deliver the
solicitation specifications protest personally to the JBE. If the solicitation specifications
protest is personally delivered, a receipt must be provided to the Potential Bidder if
requested.

E. Evaluation

When evaluating the solicitation specifications protest, the Protest Hearing Officer
should consider:

» The validity and defensibility of the allegedly defective technical,

administrative, or cost specification or requirement;
e Whether the Potential Bidder has raised a valid issue; and
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 Whether competition would be advanced by revising the allegedly defective
technical, administrative, or cost specification or requirement.

The Protest Hearing Officer should seek legal advice as needed.

Note: The Potential Bidder bears the burden of proof to show that the Solicitation
Document contains a defective technical, administrative, or cost specification or
requirement.

F. Written Determination

The Protest Hearing Officer must issue a written determination before the JBE opens
the Bids (or evaluates the Bids, if the Bids are not sealed). If required, the JBE may
extend the Bid Closing Time to allow for time to review the solicitation specifications
protest.

If the Protest Hearing Officer determines that the solicitation specifications protest has
merit, the Protest Hearing Officer should take appropriate remedial action. Such action
may include:

= Changing or clarifying the defective technical, administrative, or cost
specification or requirement through an addendum to the Solicitation
Document; or

e Canceling the solicitation.

If an addendum to the Solicitation Document is issued and the addendum may require
additional time for Potential Bidders to respond, the addendum should extend the Bid

Closing Date by an appropriate amount of time (as determined by the Protest Hearing
Officer).

G. Appeal

The Protest Hearing Officer’s written determination is the final action by the JBE unless
the Potential Bidder submits an appeal to the Protest Appeals Officer within two court
days of the issuance of the Protest Hearing Officer’s written determination.
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See section 7.4 for the handling of appeals.

7.3 AWARD PROTESTS
An award protest is a protest alleging that:

e The JBE has committed an error in the award process sufficiently material to
justify invalidation of the proposed award; or

e The JBE’s decisions are lacking a rational basis and are, therefore, arbitrary
and capricious.

Example: The Solicitation Document stated that 50% of a Bid’s total score would be
cost points, but the JBE instead made cost points only 30% of the Bid’s total score.
This error could result in an award protest.

Failure to comply with the protest processes set forth in this chapter may result in the
JBE'’s rejection of an award protest.

A. Who May Submit an Award Protest

A Bidder may submit an award protest if the Bidder meets the following requirements:

e The Bidder submitted a Bid that the Bidder believes to be responsive to the
Solicitation Document; and

e The Bidder believes that the JBE has incorrectly selected another Bidder for
an award.

A person or entity who did not submit a Bid may not make an award protest.

In no event will a JBE consider a protest if the JBE rejected all Bids or the solicitation
was cancelled for any reason.

B. Deadline for Receipt of Protest
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For any solicitation using a Phone Script, the deadline for the JBE to receive an award
protest is before the contract is awarded. For solicitations using a written Solicitation
Document, the deadline for the JBE to receive an award protest is specified in the table

below.

The Bidder is solely responsible for ensuring that an award protest is received by the
JBE by the applicable due date. In no event will a JBE consider a protest after the

contract has been awarded.

NON-IT GOODS

NON-IT SERVICES

IT GOODS AND SERVICES

The JBE must receive the
award protest within 24 hours
after the JBE issues the intent
to award.

The Bidder will have 10
calendar days after the JBE
receives the protest to submit
all information in Section C
below to the JBE.

The JBE must receive the
award protest within 5 court
days after the JBE issues the
intent to award.

The Bidder will have 5
calendar days after the JBE
receives the protest to submit
all information in Section C
below to the JBE.*

The JBE must receive the
award protest within 5 court
days after the JBE issues the
intent to award.

The Bidder will have 10
calendar days after the JBE
receives the protest to submit
all information in Section C
below to the JBE.

* A JBE may extend this deadline to 10 calendar days in its local contracting manual if
the JBE prefers to have a uniform deadline for all three types of procurements.

C. Required Information

An award protest must include the following information:

= Contact information of the Bidder or its representative (this must include
name, address, and telephone number, and should include email address
and facsimile number);

e The title of the Solicitation Document to which the protest is related;

Judicial Council of California — Administrative Office of the Courts




Judicial Branch Contracting Manual PROTEST AND POST- PChan;erf713
AWARD DISPUTES age:vo

e The specific alleged error or irrational decision made by the JBE;

e A detailed description of the specific legal and factual grounds of protest and
any supporting documentation; and

e The specific ruling or relief requested.

If an award protest is missing any of this information (by the date the Bidder is required
to have all such information to the JBE), the award protest may be rejected by the
Protest Hearing Officer.

The Protest Hearing Officer may issue a written determination regarding the award
protest without requesting further information from the Bidder. Therefore, the award
protest must include all grounds and all evidence available at the time the award protest
is submitted. If the Bidder later raises new grounds or evidence that was not included in
the initial protest submittal but which could have been raised at that time, the JBE will
not consider such new grounds or new evidence.

Note: For protests of non-IT goods solicitations, the Bidder must assert that it is the
lowest responsible bidder meeting specifications.

D. Submission of The Protest

The Bidder must send the award protest (and any supporting documentation) to the
Protest Hearing Officer or other individual identified in the Solicitation Document to
receive protests. Unless personal delivery is permitted as noted below, the Bidder must
send these materials by certified mail, registered mail, or overnight courier.

If allowed by the Solicitation Document, the Bidder may also deliver these materials
personally to the JBE. If the materials are personally delivered, a receipt must be
provided to the Potential Bidder if requested.

E. Evaluation

When evaluating the award protest, the Protest Hearing Officer should consider:
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e Whether the JBE committed an error in the award process;

e Whether an allegedly defective decision lacks a rational basis; and

e If the JBE committed an error in the award process or made a decision that
lacks a rational basis, the materiality of the error or decision.

The Protest Hearing Officer should seek legal advice as needed.

The Bidder bears the burden of proof to show that (i) the JBE has committed an error in
the award process sufficiently material to justify invalidation of the proposed award, or
(il) the JBE'’s decisions are lacking a rational basis and are, therefore, arbitrary and
capricious.

Note: The following do not constitute the absence of a rational basis:

e The Bidder disagrees with the scores assigned by the Evaluation Team; or

e The Evaluation Team could have assigned different scores based on the
same information.

F. Written Determination

The Protest Hearing Officer must respond to an award protest with a written
determination before the contract is awarded. The Protest Hearing Officer should issue
the written determination within ten court days of the complete submission of the award
protest, or notify the Bidder that additional time will be required. The JBE may extend
the award date to allow for time to review the award protest.

If the Protest Hearing Officer determines that the award protest has merit, the Protest
Hearing Officer should take appropriate remedial action. In determining the appropriate
remedial action, the Protest Hearing Officer must consider all circumstances
surrounding the procurement, including:

e The seriousness of the procurement deficiency;

e The degree of prejudice to other Bidders;

e The impact on the integrity of the competitive procurement system;
» The good faith of the parties;
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* The cost to the JBE;
e The urgency of the procurement; and
e The impact on the JBE.

Remedial actions may include:

e Issuing a new solicitation;
e Re-competing the contract;

e Terminating the contract (e.g., if a contract was executed despite a pending
appeal);

» Refraining from the exercise of options under the awarded contract; and

e Awarding the contract consistent with law.

G. Appeal

The Protest Hearing Officer’s written determination is considered the final action by the
JBE unless the Bidder submits an appeal to the Protest Appeals Officer within 5
calendar days of the issuance of the Protest Hearing Officer’s written determination.

See section 7.4 for the handling of appeals.

The JBE may, at its sole discretion, delay the contract award until the appeal is resolved
or proceed with the award and implementation of the contract.

7.4 APPEALS

The Protestor must send the appeal to the Protest Appeals Officer by certified mail,
registered mail, or overnight courier. If allowed by the Solicitation Document, the
Potential Bidder may also deliver the appeal personally to the JBE. If the appeal is
personally delivered, a receipt must be provided to the Potential Bidder if requested.

Any appeal not received by the Protest Appeals Officer by the applicable deadline for
submission will be rejected by the Protest Appeals Officer. The Protestor is solely
responsible for ensuring that an appeal is received by the Protest Appeals Officer by the
applicable due date.
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The appeal must include:

= Contact information of the Protestor or its representative (this must include
name, address, and telephone number, and should include email address
and facsimile number);

e The title of the Solicitation Document to which the protest is related;

e A copy of the Protest Hearing Officer’s written determination;

e A detailed description of the specific legal and factual grounds for the appeal
and any supporting documentation; and

e The specific ruling or relief requested.

An appeal lacking any of this information may be rejected by the Protest Appeals
Officer. The appeal must include all information that the Protestor wants the Protest
Appeals Officer to consider.

The Protestor bears the burden of proof to show that the Protest Hearing Officer’s
written determination is incorrect:

e In light of new information related to the protest that was not available at the
time the protest was originally submitted; or
» Because itis in error of law or regulation.

The Protest Appeals Officer will review the appeal and issue a written determination.
The written determination of the Protest Appeals Officer constitutes the final
determination of the JBE regarding the protest. Issues that could have been raised
earlier will not be considered on appeal.

If the Protest Appeals Officer determines that the appeal has merit, the Protest Appeal
Officer will direct the Protest Hearing Officer to take appropriate remedial action.

7.5 POST-AWARD DISPUTES

A post-award dispute is a disagreement or conflict between a Vendor and a JBE after a
Purchase Document has been executed. Most often, post-award disputes arise due to
contract performance issues on the part of either the Vendor or the JBE.
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A. Deal In Good Faith

JBEs and Vendors should deal with one another in good faith and attempt to resolve
post-award disputes quickly and fairly.

B. Resolving Disputes

Buyers and other JBE personnel should consider the following when a post-award
dispute arises.

e The Buyer should review the dispute resolution language contained in the
Purchase Document to see if a specified dispute resolution process is
required. The Buyer should ensure that any dispute resolution process is
followed.

e When possible, the JBE should attempt to resolve the dispute through
informal discussions and negotiations. These discussions and negotiations
should include the Buyer, the contract managers, and any other key parties.

e A JBE cannot make a gift of public funds. Accordingly, any settlement to be
paid by a JBE must be justifiable and not constitute a gift.

 JBE management and/or legal counsel should be involved, as appropriate.

« |If a dispute resolution requires a change to the Purchase Document, the
Buyer should prepare and process an amendment to document the change
expeditiously.

Post-award disputes, regardless of magnitude, must be documented in the procurement
file.
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8.1 INTRODUCTION

This chapter identifies processes applicable to preparing and approving contracts,
typical contracts and contract-related documents, and terms and conditions to be
included in contracts and contract-related documents.

8.2 TERMINOLOGY

California law provides that a “contract” is “an agreement to do or not to do a certain
thing.”! The basic elements of a contract are:

e There must be two or more parties to the contract; 2
e Each of the parties must promise something of value to the other; and
e The promised value must be legal, and not involve an illegal or fraudulent act.

Other terms that describe contract-related documents are identified in the
charts that are included in this chapter.

DEFINED TERMS
The following defined terms are used in this Chapter. For definitions of the defined
terms, please see the Glossary.

Amendment

Certificate of Insurance

Certificate of Participation

Contract Certification Clauses (CCC)
Inter-governmental Contract (IGC)
Intra-branch Agreement (IBA)

Joint Powers Authority Agreement (JPA)
Leveraged Procurement

Memorandum of Understanding (MOU)
Payee Data Record

Purchase Order (PO)

Revenue Contract

1

CCP 1549.
% In the case of a purchase order (PO) that is signed by just one party, the terms and conditions of the PO
become binding when the other party accepts the terms and conditions by performing some action, for
example, by delivering the goods referenced in the PO.
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Scope of Work (SOW)
Short Form Agreement
Standard Agreement

8.3 PREPARATION, APPROVAL, AND EXECUTION OF CONTRACTS

To protect the public, California law does not recognize oral agreements by a state
entity. All contracts entered into by JBEs must be in writing.

A. Review and Approval of Commercial Terms

Each JBE is responsible for the commercial risks that flow from contracts it enters into
and should undertake risks only in proportion to the benefits expected from a contract.
Contracts must be prepared, negotiated, and amended in the best interests of the JBE
by persons with appropriate skill and experience who are free from prohibited conflicts
of interest.

Each Local Contracting Manual must establish processes and levels of approval
authority to ensure responsible stewardship of public funds and guard against prohibited
conflicts of interest. Consideration must be given to applicable legal requirements,
financial and accounting standards, and best practices associated with contracting and
procurement responsibility. Within these requirements, each JBE should consider its
size and resources in establishing processes and levels of approval authority applicable
when the JBE enters into, extends, terminates, amends, or transfers an existing
contract.

B. Legal Review and Approval

All contracts to which a JBE is a party must conform to requirements of applicable law
and this Manual. Sources of applicable law may include the U.S. and state constitutions;
international treaties (and tribal law); the U.S. Code and federal regulations; the
Commercial Code, the California Judicial Branch Contract Law (JBCL); the Government
Code and other state codes; judge-made (common) law; and rules of court (ROC).
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Contracts entered into by JBEs are not subject to review or approval by DGS.? It is
customary to provide for legal review and approval of contracts as a matter of risk
management, however, and each JBE must establish criteria under which legal review
and approval of contracts are required, which address at least the following items:

Dollar Value of Contract. Legal review and approval are required before executing a
contract whenever the dollar value of the contract is above a certain dollar threshold.
The applicable threshold should not be higher than the threshold set forth in the table
attached as Appendix A to this chapter.

Performance of High-Risk Activities. Legal review and approval are required before the
JBE executes a contract providing for the performance of high-risk activities, for
example:

e Operating heavy equipment;

e Applying chemicals;

e Transporting, holding, or incarcerating a person;

e Treating, removing, storing, or any other handling of hazardous substances;

e Carrying a firearm, explosive, or other weapon; or

e Transporting outside of secure premises cash, cash equivalents, securities,
and other financial instruments with an aggregate value on any occurrence in
excess of a certain dollar amount as specified in the Local Contracting Manual.

Certain Substantive Provisions Affecting Legal Risk. Legal review and approval are
required before the JBE incorporates into a contract terms or conditions not previously
approved by an attorney, or substitutes a contractor’s terms or conditions for the JBE’s
own, if the proposed terms or conditions involve:

« Assuming a risk or contingent liability not under the direct control of the JBE;

e Indemnifying any contractor or third party;

« Narrowing any limitation of liability that favors the JBE as set forth in the JBE’s
standard terms and conditions;

» Limiting the liability of a contractor or other third party;

e Agreeing to liquidated damages; or

» Releasing any claim or potential claim, or otherwise settling any dispute.

% See PCC 19207.
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Revenue Contracts. Revenue contracts include revenue, reimbursable, and income,
receivable, and cost recovery contracts. They typically fall into one of two categories:

e Contracts between a JBE and a private entity, under which the private entity
provides services and pays the state; or

e Contracts between a JBE and a public or private entity, under which the JBE
provides services and receives payment for the services.

Modification of Contracts. If a JBE extends, terminates, amends, or transfers a contract
because of any failure of performance by a contractor, or that was required to be
approved by an attorney, legal review and approval are required.

Contract Templates. If a JBE adopts contract templates, which are form contracts
intended to be used on multiple occasions or with multiple contractors, legal review of
those templates is required.

Sufficient time must be allowed for legal review. The actual amount of time required for
legal review will depend on factors such as the nature and complexity of the transaction
and contract, and how soon the work is required. When total costs under a contract are
expected to be $1,000,000 or more (or such lower threshold as may be established in
any Local Contracting Manual), early involvement by counsel is required so that counsel
can effectively advise procurement staff during the contracting process, including the
drafting of solicitation documents and contract terms and conditions, negotiations with
potential contractors, and evaluation of proposals. When applicable, contracts should
include space on the signature page for counsel to indicate approval as to legal form.

JBEs may arrange for legal review by their in-house legal staff, retained counsel, or
through the AOC/OGC.

C. Review of Certain IT Contracts

All administrative and infrastructure IT projects of the Judicial Council or the courts with
total costs estimated at more than $5 million are subject to review and
recommendations of the California Technology Agency, as specified in GC 68511.9.
(PCC 19204(a))
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D. Execution of Contracts

Contracts may be executed only by persons authorized to do so and in accordance with
levels of authority established in each JBE’s Local Contracting Manual. Contracts
executed by persons without authority are void.

Contracts and contract documents must be complete before they are executed. Two or
more originally signed counterparts of each contract are required, one for the JBE and
one for each contractor. Other than purchase orders, contracts should when possible
first be provided to the other party for signature and then delivered back to the JBE for
countersignature and return to the contractor. Contracts may be executed in multiple
counterparts if the contract so provides.

All contracts should be mutually executed and delivered before work under the contract
begins. Any work performed under a contract before it is fully executed and delivered is
at the contractor’s own risk. If a contract is not mutually executed and delivered before
work begins, the contractor may be paid for that work only if the effective date of the
contract is no later than the date work begins.

8.4 TYPES OF CONTRACTS; TYPICAL CONTRACT DOCUMENTS

Contract documents have various labels that identify in a shorthand way what the
particular document accomplishes and whether its use is appropriate in a particular
circumstance. Labels typically used in state government for contracts and contract
documents are described in the table below. The table does not list specific types of
solicitation documents (covered in chapters 2-4), LPAs (covered in chapter 6), contract
administration documents (covered in chapter 11), or reporting documents (covered in
chapter 12).

1. Contracts Used with Private Entities. The contracts identified in the chart below
are used primarily when contracting with private entities, including non-profit
organizations (NPOs).*

* An NPO is a privately chartered organization that does not distribute its profits or other surplus funds to
owners or shareholders, but instead uses them to help pursue its stated goals. Examples of NPOs
include charitable organizations, trade associations, and special purpose vehicles created to issue tax-
exempt debt to build or maintain public infrastructure.
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Name of
Contract Document

Subject Matter of
Contract Document

Description and Comment

Standard Should be used to procure A Standard Agreement may consist of a
Agreement goods, software, and single “coversheet” executed by the parties
services, and to secure and identified appendices incorporated by
funding. Exceptions: (i) reference. Examples of typical appendices
certain routine and low risk include: (i) “Statement of Work,” or
procurements for which a “Description of Goods” or “Description of
Short Form Agreement or PO | Software,” or “Scope of Agreement”; (i)
may be used, and (ii) “Pricing and Payment” or “Cost of Work”; (iii)
contracts between JBEs. “General Terms and Conditions”; and (iv)
“Special Terms and Conditions” applicable
only to specific programs or services. For
efficiency, General Terms and Conditions and
Special Terms and Conditions may be
incorporated into a contract by reference to
terms and conditions a JBE publishes on a
website.
An alternative to the coversheet and
appendices approach to a Standard
Agreement is a single, fully integrated
agreement.
Short Form May be used, when A Short Form Agreement uses less inclusive
Agreement appropriate, for contracts terms and conditions than those in the

under $5,000 for routine and
low-risk goods, services,
software, and funding.

Standard Agreement. A Short Form
Agreement should not be used, even if it may
seem easier or faster to do so, in any of the
following circumstances: (i) when there is any
significant risk of non-performance or liability;
(ii) for customized goods, services, or
software; or (iii) when any “Special
Provisions” are required (as described
below).

Purchase Order
(PO)

May be used, when
appropriate, for purchases
under $5,000 of routine and
low-risk goods and software

A PO is typically used to purchase commodity
items. A PO is not signed by the vendor and
the terms and conditions of a PO are less
inclusive than those in a Standard
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Agreement. A PO should not be used, even
when it may seem easier or faster to do so, in
any of the following circumstances: (i) when
there is any significant risk of non-
performance or liability, (ii) for customized
goods or software, (iii) when any “Special
Provisions” are required (as described
below); or (iv) when the JBE requires an
advance commitment from the vendor. When
a PO is appropriate, a Blanket Purchase
Order (BPO) can be used instead to
authorize multiple orders over a specified
period of time, as long as the total dollars on
the BPO are not exceeded.

POs may occasionally include routine, low-
risk services that are ancillary to the goods
that are purchased.

2. Contracts Used with Public Entities. The contracts listed below are used primarily

when contracting with public entities, including public benefit organizations

(PBOs).®

Name of
Contract Document

Subject Matter of
Contract Document

Description and Comment

Leveraged Goods, services, and A contract developed with the intent that
Procurement software other entities will purchase off of it. See
Agreement (LPA) Chapter 6.

Intergovernmental Goods, services, software, The term IGC is used to describe contracts
Contract (IGC); and funding among public entities or between a JBE and

Memorandum of
Understanding
(MOU); Joint

an NPO,° but not contracts between JBEs
only (which are referred to as Intra-branch
Agreements, or IBAs). An IGC is a variation

® APBOis an organization chartered by a public entity and designed to perform some public benefit such
as building or maintaining public infrastructure, or raising bond money for those purposes, for example,

certain local transportation authorities.
® A JBE may elect to use a Standard Agreement when contracting with other non-JBE public entities or
NPOs when circumstances warrant doing so.
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Powers Authority of a Standard Agreement tailored for use with
Agreement (JPA) public entities and NPOs.

Note: Executive branch entities use the term
“‘inter-governmental contract or agreement”
(IA) in narrower circumstances.’

The term MOU is often used to describe
contracts for county services and other
contracts with public entities and NPOs.

A JPA is a contract between two or more
public entities for the purpose of jointly
exercising any power common to them.

Intra-branch Goods, services, software, An IBA is a contract between judicial branch
Agreement (IBA) and funding entities. IBAs generally involve the movement
of previously appropriated funds from one
entity to another as permitted by the
applicable Budget Act for programs or
services to be performed by a JBE.

Note: Even though JBEs are in the same
branch of government, if ownership of goods
is transferred or licenses of intellectual
property are granted, care must be taken to
ensure appropriate provisions are included.

3. Amendments. The document identified below is used when amending a contract
with a private or public entity.

NETE @ SUEEE [FEEE € Description and Comment
Contract Document Contract Document
Amendment Should be used for changes Before contracts are executed, they should
made to a contract after it is be carefully planned and structured to
executed control both project cost and scope without
amendment. Amendments should be used,
however, when appropriate and in the best
interests of the JBE.®

" The SCM uses the term “IA” solely to refer to contracts among state entities specified in GC 11270.
8 If a contract contains an option, the exercise of that option is not an amendment of the contract but
should nevertheless be in writing.
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4. Contract-related documents. Below are examples of commonly used contract-

related documents.

Name of Document

Use in What Types of
Contract Documents

Description and Comment

Contractor
Certification
Clauses (CCC)

All

Used to document contractor’s legal status
and compliance with applicable law. When
used as a separate document, the contractor
must complete the CCC as part of the
standard contract package. Alternatively, the
substance of CCC may be included as
“representations and warranties” in the
contract document.

Certificate of Applicable if a contract Often required of private entities. JBEs
Insurance requires coverage for which typically do not maintain insurance for various
insurance certificates are risks. In lieu of a Certificate of Insurance,
issued by insurers (see JBEs (other than HCRC) can provide a
section 8.6, below) Certificate of Participation in the Judicial
Council’s Litigation Management Program.®
Certificate of Applicable if requested by the | See “Certificate of Insurance,” above.

Participation
(Judicial Council’s
Litigation
Management
Program)

contractor

Payee Data Record

All contracts with private
entities. (Not applicable to
contracts with public entities.)

Used primarily in connection with tax
withholding. Must be completed and signed
by private entity contractors as part of the
standard contract package.

A duly signed certificate may be obtained by contacting AOC/OGC, or a person who has responsibility
for judicial branch risk management. Alternatively, any JBE may prepare and execute its own Certificate
of Participation if that arrangement is acceptable to the receiving party.
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8.5 SUBSTANCE OF CONTRACTS

Substantive requirements and recommendations vary according to the type of contract
used by the JBE. Considering the following questions can help inform decisions about
the provisions to include in a particular contract:

Is the object of the contract goods, services, information technology, or funding?
Does the contract require the JBE to undertake large or small legal risks (e.g.,
low versus high risk activities) and commercial risks (e.g., the expenditure of
small or large sums of public money)?

Is the other party a private entity, which has a basic legal duty to maximize
profits, or another public entity, which shares with the JBE a duty to maximize
public benefits? If a public entity, does that entity share the JBE’s primary
mission or source of funding?

To what extent do legal requirements apply equally to the JBE and the
contractor, regardless of the substance of specific contract terms and conditions?

A. All Contracts

1.

Overview of Substantive Provisions. Provisions typically fit within one or more of
the following subject matter categories found in a contract:

- Statement of Work, which is a detailed description or reference to the object
of the contract (e.g., goods, services, information technology, funding);

e Pricing and Payment Provisions;

e General Terms and Conditions;

e Special Terms and Conditions, which are provisions applicable specifically to
the particular object of, or parties to, a contract and may be expressed
separately or as part of a Statement of Work; and

« Definitions of terms used in the contract.

. Types of Contract Provisions. The types of provisions typically found in all

contracts are:

e Recitals (aka background): These provisions, though not necessarily
expressed as terms and conditions of a contract, may be used to provide
context and are given legal effect under California law. (Use past tense verbs
or words expressing purpose, such as “intent.”)
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e Conditions: These provisions provide for an event to take place before a
promise must be performed. (Use words such as “if.”)

e Covenants (aka promises): These provisions establish the contractors’
promises to be performed during the term or, if contained in a “survival”
clause, following expiration of the contract. (Use “shall” or “must” to impose
an obligation on the subject of the sentence.)

» Certifications (aka representations and warranties) and acknowledgments:
Because these provisions are effective only as of the time the contract initially
takes effect, a covenant is also necessary to assure that they remain true
during the term of the contract. (Use present tense verbs, e.g. “complies.”)

e Product warranties (aka service level agreements): These provisions provide
assurances of the quality of the goods or work product and are accompanied
by remedies for nonconformance. Consequently, they should be included as
appropriate in any “survival” clause.

JBEs should draft contract provisions so it is clear which type of provision is
intended.

B. Standard Agreements

Standard agreements should include the following provisions, as applicable:

1. Scope of Work (SOW).

a. The following provisions may be part of the SOW, as applicable:

e Overview and purpose of goods, services, information technology, or
funding to be provided;

e Detailed description of goods, information technology, services to be
performed, funding to be provided, and other objects of the contract,
for example:

0 Specifications, requirements;
0 Results, deliverables;
o Optional items, if any;
o Timelines, progress reports;

e Personnel and staffing (e.g., making reference to attached resumes of

contractor personnel);

e Location for performance;
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Coordination;

Terms of shipping, packaging requirements;

Delivery, inspection, evaluation, acceptance;

Product warranties, detailed service level agreements or performance
criteria;

Performance bonds;

Term and any option period;

Identification of the parties’ representatives;

Where notices should be directed.

b. Related Policies and Recommendations:

The contract must specifically describe services to be performed,
deliverables to be completed, and other related contract obligations.
Any inclusions or exclusions should be listed. Details such as
supervision, labor, equipment, or materials to be supplied by either
party should also be specified. Additional descriptive information may
be attached to the contract as an exhibit to help define the scope of
work and the terms and conditions by which services are to be
performed.

The term of the IGC must be clearly stated. The contract must also
state the start date and end date for the work to be performed. If
applicable, dates for the completion of contract milestones should also
be set forth.

2. Pricing and Payment

a. The following provisions may be part of the Pricing and Payment
provisions, as applicable:

Invoicing and payment provisions, for example:
0 Not to exceed amount of fees, prices, and costs;
Basis of pricing such as fee schedules;
Allowable and unallowable expenses;
Cost substantiation, as applicable;
Payment frequency, progress payments, as applicable;
Retentions, withholding;

O 0O 00O
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Budget contingency clauses;
Entire compensation clause.

b. Related Policies and Recommendations:

Any cost payable may be expressed as a lump sum (i.e., one-time
payment), firm fixed price, unit price, labor rate, or other specific basis
for establishing and/or allocating costs. The contract must state the
basis on which costs are to be determined. For example, if a JBE is
contracting for labor, a schedule listing the hourly, daily, weekly, or
monthly cost for each person or job classification must be stated.
Lump sum and firm fixed price contracts should include a schedule of
billing rates if the schedule will be used to establish the price of
authorized work.

The schedule and procedure to be followed in making payments under
the contract should be stated. Payments may be made based on
delivery, or on completion of specified milestones. Payments may also
be withheld (“retention”) until particular disputes are resolved, or
specified goods or services that are acceptable to the receiving party
are provided.

Respecting IGCs only, JBEs must assure that all administrative fees
are reasonable considering the services being provided. JBEs may
only pay overhead charges on the first $25,000 for each subcontract.

3. General Terms and Conditions:'®

a. The following provisions may be part of the General Terms and
Conditions, as applicable:

Representations and warranties (or incorporation by reference of
contractor certification clauses). (See section 8.6 A and Appendix B.)
Also add a covenant that requires representations and warranties to
remain true during the term, as applicable;

Non-discrimination clause;*

Loss leader;*

Antitrust claims, if applicable;*

10 Sample language for provisions with asterisks (*) is included in Appendix C to this chapter.
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* Recycling;*

e Priority hiring considerations;*

-« DVBE (if a DVBE or a DVBE prime (see chapter 3));*

e Union activities;*

» Indemnity of judicial branch entities and judicial branch persons, as
defined, against negligence or breach by contractor;

e Contractor insurance (employer’s liability insurance or self-insurance to
the extent required under Labor Code section 3700, plus any other
required insurance, see section 8.6B, below);

e Default and remedies provisions (including, contractor continuation of
performance during dispute);

e Termination for default, non-appropriation, or convenience of JBE;

» Effect of expiration or termination; survival clauses;

e Prohibition on assignment and subcontracting; Successors;

e Independent contractor clause;

e Personnel and background checks;

e Audit and records provisions;

e Ownership of results, rights in work product;

« Confidentiality; publicity;

e Choice of law;

e Amendment and waiver;

e Authority and binding effect;

e Unenforceable provisions (aka severability clause);

e Construction of Agreement (aka, negotiated agreement and headings
clause);

e Time of the essence;
e Entire agreement;
e Counterparts.

b. Related Policies and Recommendations
e Audit and records provisions must require the contractor to retain for a

period of four years following final payment under the contract
documentation supporting the allocation of any costs to the JBE.
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4. Special Terms and Conditions: Certain contracts, listed below, require the

addition of “special terms and conditions.” Special terms and conditions can be
included in a separate “Special Terms and Conditions” appendix or section, or an

existing appendix or section, as appropriate, such as “Scope of Work,

”

Pricing

and Payment,” or “General Terms and Conditions.” If a single contract fits into
more than one category of contract below, then it must contain special terms and
conditions applicable to each of them. The substance of special terms and
conditions is set forth in Appendix D.

Credit Card Issuer Contracts

Consulting Services Contracts

IGCs with California Public Entities (Excludes IBAs)
IGCs with Local Public Entities

IGCs with Local Public Entities For County Services
IGCs (with All Public Entities)

Legal Services Contracts

Amendments

Federally Funded Contracts

Contracts Requiring Insurance

Janitorial/Building Maintenance Contracts: Additional Requirements
Subvention And Local Assistance Contracts
Contracting For Students

Commercial Office Moving Services

Elevator Maintenance Contracts

Information Technology Contracts

5. Definitions: Capitalized terms should be defined in the contract. JBEs may attach
a glossary of capitalized terms for easy reference.

Note: A fundamental rule of drafting is that definitions should not contain promises or
make representations.

Note: The above list of provisions is not exhaustive. Other provisions may be
appropriate depending on the subject matter of the contract and desired allocation of
commercial and legal risks between the parties.
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C. Short Form Agreement

The Short Form Agreement may omit provisions inapplicable to contracts of $5,000 or
more, as set forth in this chapter. Other provisions that may be excluded or considered
for exclusion, except as otherwise required by applicable law, include:

« Certain representations and warranties that are specified in Exhibit B as not
applicable to contracts of less than $5,000, or not applicable to the subject
matter;

e Antitrust claims;*

e Priority hiring considerations;*

e Detailed insurance requirements (except employer’s liability insurance or self-
insurance to the extent required under Labor Code section 3700);

e Termination for default;

e Confidentiality; and

e Counterparts.

Consideration may be given to drafting remaining provisions with less detail or
combining them to the extent the particular language or detail is not expressly required
by law or included for policy reasons.

D. Purchase Orders

See Short Form Agreement, above, for a description of provisions that may be
shortened or omitted. Similar considerations may be given to preparing POs.

E. Leveraged Procurement Agreements

See chapter 6 for a description of the various types of LPAs. When a JBE establishes
an LPA, the terms and conditions of the Standard Agreement should be used.

F. IGCs

IGCs need not include provisions that are inapplicable to public entities, as set forth in
this chapter. Other provisions may be excluded or considered for exclusion
appropriately, except as required by applicable law or included for policy reasons, for
example:
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e Representations and warranties that are specified in Appendix B as not being
applicable to public entities;

e Indemnity;
e |nsurance;

e Default and remedies provisions, except provisions requiring contractor
continuation of performance during disputes;
e Termination for default or convenience;

e Successors;

e Independent contractor clause;

e Publicity; and

e Counterparts, if the contract is not executed in counterparts.

Consideration may be given to drafting remaining provisions with less detail or

combining them to the extent the particular language or detail is not expressly required
by law or included for policy reasons.

G. IBAs

IBAs typically serve as funding agreements for programs or other uses approved by the

Judicial Council. It is essential to describe the permitted uses of funds and any

conditions associated with their use, and to prohibit other uses. Most Standard Terms

and Conditions and Special Terms and Conditions may be omitted, however, unless

desired for policy reasons."'! Provisions that should not be omitted, even if not required,

are:

e Prohibition on assignment and subcontracting;
e Audit and records provisions;
e Ownership of results, rights in work product;

e Amendment and waiver;

e Authority and binding effect; and

e Entire Agreement.

The following provision may be added:

e Dispute Resolution by Informal Means

" IBAs generally involve the movement of previously appropriated funds from one entity to another as

permitted by the applicable Budget Act for programs or services to be performed by an IBA.
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H. Amendments

An amendment to original contracts is necessary when there is any change or
modification to the original. Examples of when amendments are required include:

e A change in shipping terms;

e An assignment of rights or duties;

e A substitution of permitted subcontractors;

e The addition or subtraction of work or goods, or a change in specifications;

e Anincrease or decrease in pricing, allowable costs, or change to other
payment provisions;

e An extension of the contract except upon exercise of options in the original,
and

e A mutually agreed cancellation or termination of the contract.

Contract changes must be formally documented in a mutually executed written
amendment. Emails, letter correspondence, and oral notification between parties is
insufficient to amend a contract. Certain additional requirements apply to amendments,
as follows:

e An amendment must be within the original scope of the contract solicitation. If
it is not, it must be analyzed as an NCB procurement and treated as such if
permitted. Changes to quantity, pricing, products, etc. are treated as scope
changes;

« An amendment must be effective as of a date before the time for performance
or delivery of the affected goods or services; and

e An amendment to extend a contract must be processed before the contract
expiration date and retain the same start date.

8.6 ANCILLARY CONTRACT DOCUMENTS

A. Contractor Certification Clauses
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Contractor certification clauses are set forth in Appendix B. As required, the clauses
may be attached as an appendix to a contract or posted on a public website and
incorporated by reference into general Terms and Conditions, or they may be included
as representations and warranties directly in the contract.

B. Certificates of Insurance

Contractors must agree to purchase and maintain insurance, naming the JBE and
“‘judicial branch persons” (as defined) as additional insureds, in any contract that
involves high-risk activities, and the following contracts:

1.

Any contract with a provision whereby the JBE agrees to indemnify or save
harmless any party to the contract or any third person against or on
account of any claim, liability, or matter arising out of, or connected with
the contract.

Any contract with a provision with a provision whereby the JBE agrees to
assume responsibility for matters beyond its control (e.g., in rental
contracts, a promise to assume full responsibility for damage to rented
equipment, regardless of the cause of damage).

Any contract with a provision calling for payment of rental or other services
in advance.

Any contract with a provision creating a contingent liability against the state
(e.g., vendors’ printed rental contracts frequently contain clauses obligating
the user of rented equipment to serious contingent liabilities).

Any contract with a provision for rental of equipment imposing any financial
obligation or liability on a JBE other than the payment of rent,
transportation costs, and costs of maintenance and repairs.

Contracts for micrographics (any type of microform such as microfilm,
microfiche, etc.) and/or optical disk services, storage, or hardware rental
that have not been certified by the state Office of Information Services
(OIS) as complying with applicable micrographics requirements.
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If a contractor is required to purchase and maintain insurance, the contractor must
submit to the JBE a Certificate of Insurance before starting work under the contract.
This requirement does not apply to Employer’s Liability Insurance.

C. Certificates of Participation (Judicial Council Litigation Management Program)

A contractor may appropriately request a certificate of insurance from a JBE under
circumstances similar to those when a JBE would request one of a contractor. For
example, a request is sometimes made when a JBE rents a room for an event. Because
JBEs do not typically maintain commercial general liability insurance, AOC/OGC makes
available a certificate stating that the JBE participates in the Judicial Council Litigation
Management Program in lieu of maintaining insurance.'> AOC/OGC or the JBE can
complete and deliver the certificate.

Note: Participation in the Judicial Council Litigation Management Program is not the

same as maintaining self-insurance, which typically involves accruing funds for risk
management purposes. JBEs should not certify that they are self-insured.

D. Payee Data Record

This form must be completed by all private entity contractors.

'2 Not applicable to HCRC.
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APPENDIX A

CONTRACT DOLLAR THRESHOLDS ABOVE WHICH

LEGAL REVIEW AND APPROVAL ARE REQUIRED

All contracts are subject to legal review when the contract value is at or above the dollar
thresholds identified below. “Contract value” refers to the total amount anticipated
under the contract, including amendments, not merely the initial award.

Information
Systems, Other
Goods oifr-]t;?- General Leases/ (mrc]::;céllng
Contract Form and Consulting software Services and Real Services
Materials d ' | Maintenance | Property
eveloped and legal
software services)
Approved Form
Contract
(model contracts | ¢ 640 | 500,000 | $500,000 | $500,000 | $500,000 | $500,000
pre-approved for
specific types of
procurements)
General Form
(contracts
comprised of $300,000 | $300,000 $300,000 $300,000 $300,000 | $300,000
pre-approved
terms/conditions)
Vendor
Contract Terms
(contracts
proposed by the
vendor and not | $200,000 | $200,000 $200,000 $200,000 $200,000 | $200,000
containing
provisions

requiring legal
review under
section B)
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APPENDIX B

STANDARD CONTRACTOR CERTIFICATION CLAUSES

Contractors must represent and warrant that the following statements, as applicable,
are true; however, any exceptions may be set forth in an appendix, and the JBE may
enter into the contract if doing so is in the best interests of the JBE and the exceptions
do not render all or any substantial part of the contract void, voidable, or otherwise
unenforceable by the JBE.

A.

No Gratuities. Contractor has not directly or indirectly offered or given any
gratuities (in the form of entertainment, gifts, or otherwise), to any JBE personnel
with a view toward securing this Agreement or securing favorable treatment with
respect to any determinations concerning the performance of this Agreement.

No Conflict of Interest. Contractor has no interest that would constitute a conflict
of interest under California Public Contract Code sections 10365.5, 10410 or 10411,
Government Code sections 1090 et seq. or 87100 et seq., or under California Rules
of Court 10.103 or 10.104, which restrict employees and former employees from
contracting with JBEs.

Authority. Contractor has authority to enter into and perform its obligations under
this Agreement, and Contractor’s signatory has authority to bind Contractor to this
Agreement. This Agreement constitutes a valid and binding obligation of Contractor,
enforceable in accordance with its terms.

FOR PRIVATE ENTITIES ONLY, ADD: Contractor is qualified to do business
and in good standing in the State of California.

FOR PUBLIC ENTITIES ONLY, ADD: Attached is a true copy of the code, rule,
resolution, order, motion, or ordinance authorizing Contractor to enter into or
execute this Agreement.’

No Interference with Other Agreements. This Agreement does not constitute a
conflict of interest or default under any other of Contractor’s other agreements.

No Litigation. No suit, action, arbitration, or legal, administrative, or other
proceeding or governmental investigation is pending or threatened against or

> When performance by a local government entity will be completed before any payment by the JBE
(e.g., for room rental or one-time event), a resolution or other authority is not required to be attached.
(See also SCM 3.06)
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affecting Contractor, or Contractor’s business, financial condition, or ability to
perform this Agreement.

Compliance with Laws. Contractor is in compliance in all material respects with all
laws, rules, and regulations applicable to Contractor’s business and services, and
pays all undisputed debts when they come due.

. Work Eligibility. All personnel assigned to perform this Agreement are able to work
legally in the United States and possess valid proof of work eligibility.

Drug Free Workplace. Contractor provides a drug-free workplace as required by
California Government Code sections 8355 through 8357.

No Harassment. Contractor does not engage in unlawful harassment, including
sexual harassment, with respect to any persons with whom Contractor may interact
in the performance of this Agreement, and Contractor takes all reasonable steps to
prevent harassment from occurring.

Employment Laws. Contractor complies with the federal Americans with
Disabilities Act (42 U.S.C. 12101, et seq.), and California’s Fair Employment and
Housing Act (California Government Code sections 12990 et seq.) and associated
regulations (California Code of Regulations, title 2, sections 7285 et seq.).

Non-discrimination. Contractor does not unlawfully discriminate against any
employee or applicant for employment because of age (40 and over), ancestry,
color, creed, disability (mental or physical) including HIV and AIDS, marital or
domestic partner status, medical condition (including cancer and genetic
characteristics), national origin, race, religion, request for family and medical care
leave, sex (including gender and gender identity), and sexual orientation. Each
subcontract authorizing work under this Agreement contains this provision.

National Labor Relations Board [not applicable to public entities]. No more than
one, final unappealable finding of contempt of court by a federal court has been
issued against Contractor within the immediately preceding two-year period
because of Contractor's failure to comply with an order of a federal court that orders
Contractor to comply with an order of the National Labor Relations Board. (PCC
10296)

Sweatfree Code of Conduct [applicable only to Contractors contracting for the
procurement or laundering of apparel, garments or corresponding accessories, or
the procurement of equipment, materials, or supplies, other than procurement
related to a public works contract].
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1. No apparel, garments or corresponding accessories, equipment, materials, or
supplies furnished to the judicial branch under this Agreement have been
laundered or produced in whole or in part by sweatshop labor, forced labor,
convict labor, indentured labor under penal sanction, abusive forms of child
labor or exploitation of children in sweatshop labor, or with the benefit of
sweatshop labor, forced labor, convict labor, indentured labor under penal
sanction, abusive forms of child labor or exploitation of children in sweatshop
labor. Contractor further declares under penalty of perjury that it adheres to the
Sweatfree Code of Conduct as set forth on the California Department of
Industrial Relations website located at www.dir.ca.gov, and Public Contract Code
Section 6108. This declaration is made under penalty of perjury.

2.  Contractor agrees to cooperate fully in providing reasonable access to the
contractor’s records, documents, agents or employees, or premises if
reasonably required by authorized officials of the contracting agency, the
Department of Industrial Relations, or the Department of Justice to determine
Contractor’'s compliance with the requirements under paragraph (a).

N. Child Support Compliance Act [not applicable to public entities; not applicable to
contracts of $100,000 or less].

1. Contractor recognizes the importance of child and family support obligations
and shall fully comply with all applicable state and federal laws relating to child
and family support enforcement, including, but not limited to, disclosure of
information and compliance with earnings assignment orders, as provided in
Chapter 8 (commencing with section 5200) of Part 5 of Division 9 of the Family
Code; and

2. Contractor, to the best of its knowledge, is fully complying with the earnings
assignment orders of all employees and is providing the names of all new
employees to the New Hire Registry maintained by the California Employment
Development Department.

0. Discharge Violation [not applicable to public entities]. Contractor is not in violation
of any order or resolution not subject to review promulgated by the State Air
Resources Board or an air pollution control district; or subject to any cease and
desist order not subject to review issued pursuant to Section 13301 of the Water
Code for violation of waste discharge requirements or discharge prohibitions.
Contractor has not been finally determined to be in violation of provisions of federal
law relating to air or water pollution.
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P. Electronic Waste Recycling Act of 2003 [applicable only to contracts for the
purchase or lease of covered electronic devices]. Contractor complies with the
requirements of the Electronic Waste Recycling Act of 2003, Public Resources
Code section 42460 et seq., relating to hazardous and solid waste. Contractor
maintains documentation and provides reasonable access to its records and
documents that evidence compliance. (PRC 42480)
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APPENDIX C

CERTAIN GENERAL TERMS AND CONDITIONS

Loss Leader. If this Agreement involves the furnishing of equipment, materials, or
supplies, Contractor shall comply with the Public Contract Code section set out
below.

Contractor shall not sell or use any article or product as a “loss leader” as defined in
Section 17030 of the Business and Professions Code. (Public Contract Code section
10344(e).)

Antitrust Claims. If services or goods under this Agreement were obtained by
means of a competitive bid, Contractor shall comply with the requirements of the
Government Codes sections set out below.

a. The Government Code chapter on antitrust claims contains the following
definitions:

e "Public purchase" means a purchase by means of competitive bids of goods,
services, or materials by the state or any of its political subdivisions or public
JBEs on whose behalf the Attorney General may bring an action pursuant to
subdivision (c) of Section 16750 of the Business and Professions Code.

e "Public purchasing body" means the state or the subdivision or agency
making a public purchase. (GC 4550)

b. Contractor shall assign to the purchasing body all rights, title, and interest in and
to all causes of action it may have under Section 4 of the Clayton Act (15 U.S.C.
Sec. 15) or under the Cartwright Act (Chapter 2 (commencing with Section 16700) of
Part 2 of Division 7 of the Business and Professions Code), arising from purchases
of goods, materials, or services by Contractor for sale to the purchasing body
pursuant to the bid. Such assignment shall be made and become effective at the
time the purchasing body tenders final payment to the bidder. (GC 4552)
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c. If an awarding body or public purchasing body receives, either through judgment
or settlement, a monetary recovery for a cause of action assigned under this
chapter, the assignor shall be entitled to receive reimbursement for actual legal
costs incurred and may, upon demand, recover from the public body any portion of
the recovery, including treble damages, attributable to overcharges that were paid by
the assignor but were not paid by the public body as part of the bid price, less the
expenses incurred in obtaining that portion of the recovery. (GC 4553).

d. Upon demand in writing by the assignor, the assignee shall, within one year from
such demand, reassign the cause of action assigned under this part if the assignor
has been or may have been injured by the violation of law for which the cause of
action arose and (a) the assignee has not been injured thereby, or (b) the assignee
declines to file a court action for the cause of action. (See GC 4554.)

Recycling Certification. If products, materials, goods, or supplies are offered or
sold to the judicial branch entity under this Agreement, Contractor shall comply with
the requirements of the Public Contract Code sections set out below.

Upon request, Contractor shall certify in writing under penalty of perjury, the
minimum, if not exact, percentage of post consumer material as defined in the Public
Contract Code section 12200, in products, materials, goods, or supplies offered or
sold to the judicial branch entity regardless of whether the product meets the
requirements of Public Contract Code Section 12209. With respect to printer or
duplication cartridges that comply with the requirements of section 12156(e), the
certification required by this subdivision shall specify that the cartridges so comply.
(Public Contract Code section 12205)

Priority Hiring Considerations. If this Agreement includes services in excess of
$200,000, Contractor shall give priority consideration in filling vacancies in positions
funded by this Agreement to qualified recipients of aid under Welfare and Institutions
Code section 11200 in accordance with Public Contract Code section 10353.

DVBE Participation Certification. If for this Agreement Contractor made a
commitment to achieve disabled veteran business enterprise (DVBE) participation,
then Contractor must within 60 days of receiving final payment under this Agreement
(or within such other time period as may be specified elsewhere in this Agreement)
certify in a report to the judicial branch entity: (1) the total amount the prime
Contractor received under the Agreement; (2) the name and address of the DVBE(s)
that participated in the performance of the Agreement; (3) the amount each DVBE
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received from the prime Contractor; (4) that all payments under the Agreement have
been made to the DVBE; and (5) the actual percentage of DVBE participation that
was achieved. A person or entity that knowingly provides false information shall be
subject to a civil penalty for each violation. (Military & Veterans Code section
999.5(d); Government Code section 14841.)

Union Activities. As required under Government Code sections 16645-16649,
Contractor shall:

a) Include with any request for cost reimbursement from state funds a certification
that the Contractor is not seeking reimbursement for costs incurred to assist,
promote, or deter union organizing;

b) Not assist, promote, or deter union organizing by employees performing work
under state contracts;

c) Not use state funds received under this Agreement to assist, promote or deter
union organizing;

d) Not, for any business conducted under this Agreement, use any state property to
hold meetings with employees or supervisors, if the purpose of such meetings is to
assist, promote, or deter union organizing, unless the state property is equally
available to the general public for holding meetings; and

e) If Contractor incurs costs, or makes expenditures to assist, promote, or deter
union organizing, maintain records sufficient to show that no reimbursement from
state funds has been sought for these costs, and provide those records to the
Attorney General upon request.
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APPENDIX D

SPECIAL TERMS AND CONDITIONS

Refer to section 8.5 B.4 for an explanation of this appendix. Contracts with the
contractors listed below should include the substance of the provisions set forth in this
appendix.

© N o w DN =
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1. CREDIT CARD ISSUER CONTRACTS
GC 6159 (c) establishes the minimum requirements that must be met when a JBE

enters into a contract with a credit card issuer allowing the court to accept payments by

credit card. These contracts must define:

e The respective rights and duties of the trial court and credit card issuer regarding

the presentation, acceptability, and payment of credit card drafts.

e A reasonable method to facilitate payment settlements.

e Areasonable fee or discount to be paid to the credit card issuer.

e Other matters that may be agreed upon by the parties.

For trial courts: additional information regarding credit card payments is set forth in the
Trial Court Financial Policies and Procedures Manual, Policy Nos. FIN 10.01 Revenue

Collection and Distribution, and FIN 10.02 Cash Handling.

2.  CONSULTING SERVICES CONTRACTS

a. Definition. A consulting services contract (aka “consultant services contract”) is a
services contract of an advisory nature that provides a recommended course of
action or personal expertise, for example if the contract calls for a product of the
mind rather than the rendition of mechanical or physical skills. The product may
include anything from answers to specific questions to the design of a system or

plan. Consulting services may include workshops, seminars, retreats, and
conferences for which paid expertise is retained by contract, grant, or other
payment for services. Consulting services contracts do not include:

o Contracts between JBEs and the federal government (PCC 10335.5);

o Contracts with any city, county, JBE, special district, authority or other political
subdivision of the state, to subvene federal funds for which no matching state
funds are required; and

o Contracts for architectural and engineering services (GC 4525).

b. Contract Provisions.

» REQUIREMENTS. The following are requirements:

e The contract must require the contractor to provide a detailed analysis of the

costs of performance of the contract.
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» Consulting services contracts of $1,000 or more must contain detailed
performance criteria and a schedule for performance. The contract must also
require progress reports or meetings on a regular basis to allow the JBE to
determine whether the consultant is on the right track and the project is on
schedule, to provide communication of interim findings, and to afford
opportunities for airing difficulties or special problems encountered so that
remedies can be developed quickly.

» Consulting services contracts of $5,000 or more must:

e Have attached as part of the contract a completed resume for each
“contract participant who will exercise a major administrative role or
major policy or consultant role, as identified by the contractor”; and

- State that the JBE shall evaluate the contractor’s performance.™
(PCC 10367, 10369)

» RECOMMENDATIONS. A consulting services contract should contain:

e A clear description of the work to be done or the problem to be solved;

e What the consultant is to accomplish, including any desired approach to the
problem; practical, policy, technological, and legal limitations; specific
questions to be answered; the manner in which the work is to be done; a
description of the items to be delivered; the format and number of copies to
be made of the completed reports; and the extent and nature of the
assistance and cooperation that will be available to the consultant from the
JBE;

e Time schedules, including dates for commencement of performance and
submission of progress reports, if any, and date of completion;

e Manner of progress payments, whether and to what extent they will be
allowed, and, if appropriate, known or estimated budgetary limitations on the
contract price;

e A dispute resolution clause that outlines the steps to be taken by each party
in the event a dispute arises; (PCC 10381)

' Evaluations and any contractor responses on file with a JBE are not public records and should be
maintained in a separate file.
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« Final meeting requirements between the contractor and JBE management
(only if the contractor is to present findings, conclusions, or
recommendations);

e Final report requirements that require the contractor to submit a
comprehensive final report (only if applicable);

e The identity of the project coordinator or manager.

3. IGCs WITH CALIFORNIA PUBLIC ENTITIES (excludes IBAS)
JBEs should include the following provision, or a similar waiver that is modified as
appropriate to address any indemnity provision in the contract:

Waiver of Per Capita Risk Allocation. The parties waive the per capita risk allocation
set forth in Government Code section 895.6. Instead, they agree if one of them is held
liable upon any judgment for damages caused by a negligent or wrongful act or
omission occurring in the performance of this Agreement, the parties’ respective pro
rata shares in satisfaction of the judgment will be determined by applying principles of
comparative fault.

4. INTERAGENCY AGREEMENTS

A contract with a state agency, defined for purposes of this section consistent with GC
11256 as a state agency, department, California State University campus, or University
of California campus (UC) (excluding campus foundations) must follow the requirements
for whichever type of contract the agency uses. The agency may choose to use an
Interagency Agreement.

* |As must include a provision that the charges have been or will be computed in
accordance with state requirements as noted in SAM 8752, and 8752.1 unless
there is a legal reason for not doing so. Such a reason might be the transfer of
federal funds. The reason should be noted.

« |As involving the expenditure of public funds in excess of $10,000 must contain a
provision that the contract is subject to examination and audit by the State Auditor
for a period of three years after final payment under the agreement (GC 8546.7).

5. 1GCs WITH LOCAL PUBLIC ENTITIES

When a JBE contracts with a county, city, district, or other local public entity, the JBE
should receive, together with the signed contract, a copy of the resolution or other
document authorizing local governing body to enter into the proposed contract. When
performance by the local government entity will be completed before any payment by
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the JBE, such as a room rental or a one-time event, the JBE does not have to obtain
this document.

6. 1GCs WITH LOCAL PUBLIC ENTITIES FOR COUNTY SERVICES"®

If a trial court and its respective county or a city agree that the county or city will provide
or continue to provide services to the court that were provided in 1997, GC 77212
requires the trial court and county or city to enter into a contract regarding the services.
The parties must cooperate in developing and implementing the contract. An MOU is
frequently used to document this agreement.

e A court-county/city agreement under GC 77212 must be executed by the
Presiding Judge.

= Services provided to the court may be discontinued by either party giving written
notice to the other no later than 90 days before the end of the fiscal year (i.e.,
prior to April 1); some MOUs may require earlier notice. Service discontinuation
only becomes effective at the beginning of the new fiscal year (July 1), per GC
77212 (b) and (c).

e Under California Rule of Court rule 10.805, if the trial court receives or issues a
notice regarding the discontinuation of county-provided services under GC
77212, a copy of the notice must be provided to the AOC Director of Finance
within 10 days of the notice issue or receipt date.

e GC 77212(d) specifically requires that a court-county/city agreement: identify the
scope of services, the method of service delivery, the term of the agreement, the
anticipated services outcomes, and the cost of the services. A court-county/city
agreement for services should also contain appropriate provisions applicable to
other IGCs under this chapter.

e In addition to the general requirements on costs, GC 77212 includes further
specific requirements related to costs:

o Costs charged to the court may not exceed the costs of providing similar
services to county departments or special districts (GC 77212(a).)

'* These contracts may include all county or city-provided services, or certain services may be covered by
individual contracts. For example, trial courts frequently enter into “general” services agreements, and
into contracts with counties for specific services (e.g., collections).
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The Board of Supervisors or equivalent governing bodies of counties and other
local government entities periodically approve countywide (or other applicable)
“cost allocation plans.” The cost allocation plan details the actual expenditures of
departments that provide indirect services to county departments, and identifies
the specific cost allocation methods that are used to distribute those costs. The
cost allocation plan follows the requirements for charging direct and indirect costs
(among other items) from the Office of Management and Budget (OMB) Circular
A-87. The trial court should be permitted to review the specific charges in the
cost allocation plan including the data elements provided by each county
department that were used to complete the plan.

For trial court-county/city agreements entered into after January 1, 2002, GC
77212 (d) requires that the amount of any indirect or overhead costs be
individually stated, together with the method of calculation of the indirect of
overhead costs.

The Judicial Council may audit the county or city figures to ensure compliance
with this requirement and determine the reasonableness of the indirect or
overhead costs charged to the trial court.

CRC rule 10.810 defines the division of responsibility between the state and
county for funding the trial court. Costs payable by a trial court under any IGC,
including agreements covered by GC 77212, may not contain items that are not
otherwise allowable court operations.

County loans to cover temporary cash flow shortages — On occasion, a trial court
may experience cash flow shortages. With approval by the Judicial Council, a
trial court may arrange with the county for short-term loans to cover temporary
cash flow needs so that it may meet its financial obligations in a timely manner.
The trial court must comply with GC 77009.1 with respect to such a loan.
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7. 1GCs (with all public entities

16)

The contract must contain the substance of the following provisions:

a. Services and Work under this Agreement. All services and work must be
performed primarily by the staff of Contractor, or in the case of educational
institutions, auxiliaries or foundations, by faculty, staff, or students associated with
the educational institution.

b. Restrictions on Subcontracting (applicable only if subcontracting is otherwise
permitted under the contract). Contractor shall not use a subcontract or purchase
goods for sale to the JBE unless this Agreement is a subvention agreement or any
of the following apply:

Contractor, as prime contractor, certifies that the subcontractor or vendor has
been selected by Contractor under a bidding process requiring at least three
bids from responsible bidders;

The subcontract or purchase order is with a public entity or foundations or
auxiliary organization that supports it, and the subcontractor is subject to the
same restrictions on subcontracting as Contractor is subject to under this
Agreement;

The subcontract or purchase order would be exempt from competitive
procurement requirements applicable to the JBE if the JBE were contracting
with the subcontractor;

The total of all subcontracts and purchase orders does not exceed $50,000 or
25% of the total amount under this Agreement (excluding amounts
subcontracted to or purchased from public entities or foundations or auxiliary
organizations that support them), whichever is less, and subcontracting or
third-party purchasing is not done for the purpose of circumventing
competitive bidding requirements; or

The JBE's highest executive officer has certified that the selection of the
subcontractor or vendor without competitive bidding was necessary to
promote the JBE'’s program needs and was not done for the purpose of
circumventing competitive bidding requirements.

16 Including an auxiliary organization of the CSU or a California community college of the Student Aid
Commission established under Education Code 69522, or; a foundation organized to support the Board of
Governors of the California Community Colleges. (See PCC 10340)
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8. LEGAL SERVICES CONTRACTS
Legal services contracts must contain the following provisions. The contractor shall:

Agree to adhere to legal cost and billing guidelines designated by the JBE;

Adhere to litigation plans designated by the JBE;

Adhere to case phasing of activities designated by the JBE;

Submit and adhere to legal budgets as designated by the JBE;

Maintain legal malpractice insurance in an amount not less than the amount

designated by the JBE;

f. Submit to legal bill audits and law firm audits if so requested by the JBE. The
audits may be conducted by employees or designees of the JBE or by any legal
cost-control provider retained by the agency for that purpose.

g. Comply with the requirements of Section 6072 of the Business and Professions

Code, effective January 1, 2003. Contractor agrees to make a good faith effort to

provide a minimum number of hours of pro bono legal services during each year

of the contract equal to the lesser of 30 multiplied by the number of full time
attorneys in the firm’s offices in the State, with the number of hours prorated on
an actual day basis for any contract period of less than a full year or 10 percent
of this Agreement. Failure to make a good faith effort may be cause for non-
renewal of this Agreement or another judicial branch or other state contract for
legal services, and may be taken into account when determining the award of
future contracts with the a judicial branch entity for legal services.

©oo0 oo

Note: The contractor may be required to submit to a legal cost and utilization review as
determined by the JBE (PCC 10353.5).

9. AMENDMENTS

a. When an amendment changes or corrects contract terms by “striking” out
contract terms, both parties signing the agreement must initial the “strikeout”.

b. When an amendment changes the contract amount, the amount changed by the
amendment must be stated, along with the new total contract amount. Example:
“This amendment adds $1,000 to the contract. The total amount of the contract
will not exceed $(new contract total).”

c. Extension of the contract cannot be used to circumvent the termination of
availability of funds. (See GC 16304)
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10. FEDERALLY FUNDED CONTRACTS

All contracts subject to this Manual that are funded in whole or in part by the federal
government must contain a 30-day cancellation clause and the following provisions:

a.

It is mutually understood between the parties that this Agreement may have
been written for the mutual benefit of both parties before ascertaining the
availability of congressional appropriation of funds, to avoid program and fiscal
delays that would occur if the contract were executed after that determination
was made.

This contract is valid and enforceable only if sufficient funds are made available
to the state by the United State Government for the fiscal year __ for the
purpose of this program. In addition, this Agreement is subject to any additional
restrictions, limitations, or conditions enacted by the Congress or to any statute
enacted by the Congress that may affect the provisions, terms, or funding of this
contract in any manner.

The parties mutually agree that if the Congress does not appropriate sufficient
funds for the program, this Agreement shall be amended to reflect any reduction
in funds.

The parties may invalidate this Agreement under the 30-day termination for
convenience or cancellation clause or amend the contract to reflect any reduction
in funds.

Exemptions from these requirements may be granted if the JBE’ can certify in writing
that federal funds are available for the term of the contract.

11.

CONTRACTS REQUIRING INSURANCE

Contracts with required insurance provisions (other than Employers’ Liability Insurance)
must contain, in substance, the following:

a.

Contractor shall furnish to the JBE before commencement of work a certificate of
insurance stating that liability insurance of not less than $1,000,000 per
occurrence for bodily injury and property damage liability combined is presently
in effect for Contractor.
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[Adjust the amount in the contract language if higher insurance is required.]

b. Contractor agrees that the bodily injury liability insurance herein provided for
shall be in effect at all times during the term of this Agreement. If the insurance
coverage expires at any time during the time of this Agreement, Contractor shall
provide, at least 30 days before said expiration date, a new certificate of
insurance evidencing insurance coverage as provided for herein for not less than
the remainder of the term of this Agreement or for a period of not less than one
year. New certificates of insurance are subject to the approval of the JBE, and,
without prejudice to the JBE, Contractor shall not perform work before such
approval. The JBE may, in addition to any other remedies it may have, terminate
this Agreement should Contractor fail to comply with these provisions.

12. JANITORIAL/BUILDING MAINTENANCE CONTRACTS: ADDITIONAL
REQUIREMENTS

The contract must provide that contractor or any subcontractor providing janitorial or
building maintenance services in California, which is awarded a contract to provide such
services at a new site must retain for 60 days the current employees employed at that site
by the previous contractor/subcontractor. The JBE must obtain from the previous contractor
information as to employees and provide the same information to the new contractor in
order for the new contractor to make the necessary notifications as required by Labor Code
section 1060 et seq.

13. SUBVENTION AND LOCAL ASSISTANCE CONTRACTS

These are contracts providing assistance to local governments and aid to the public
directly or through an intermediary, such as a nonprofit corporation organized for that
purpose.'” Because subvention aid or local assistance contracts are generally not
awarded to a low bidder through competitive bidding, these contracts must contain
adequate control language and should address the necessity and reasonableness of
the cost.

a. SUBVENTION AID OR LOCAL ASSISTANCE CONTRACT FISCAL CONTROL
PROVISIONS

" The JBE’s budget would have to allow for this assistance.
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Payment provisions in subvention aid contracts should be on a cost-
reimbursement basis with a ceiling specifying the maximum dollar amount
payable by the agency. Contracts must set forth in detail the reimbursable items,
unit rates, and extended total amounts for each line item. The following
information is provided as a guide:

Identify and justify direct costs and overhead costs, including employee fringe
benefits.

Monthly, weekly, or hourly rates, as appropriate, and personnel classifications
should be specified, together with the percentage of personnel time to be
charged to the contract, when salaries and wages are a reimbursable item
Rental reimbursement items should specify the unit rate, such as the rate per
square foot.

If travel is to be reimbursable, the contract must specify that the rates of
reimbursement for necessary traveling expenses and per diem shall be set in
accordance with the rates of the JBE for comparable classes and that no
travel outside the State of California will be reimbursed unless prior written
authorization is obtained from the agency.

Subvention aid contracts must specifically reserve title to the JBE for JBE-
purchased or JBE-financed property, which is not fully consumed in the
performance of the contract, even when the property is purchased in whole or in
part by federally supplied funds (absent a federal requirement for transfer of title).

The contract must include a detailed inventory of any JBE-furnished property,
and the JBE must comply with the policies and procedures regarding state-
owned property accounting set forth in SAM 8600, et seq. Provisions must be
included regarding the usage, care, maintenance, protection, and return to
the agency of the property.

If purchase of equipment is a reimbursable item, the equipment to be
purchased should be specified. Automotive equipment should be purchased
by the JBE or a delegate. The contracting state agency should arrange for
purchase of all other major equipment items by the JBE or a delegate, as well
as other items when economies can be achieved by so doing, with the cost to
be deducted from the amount payable to the contractor.
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. Payments are not permitted for construction, renovation, alteration, improvement,
or repair of privately owned property when such work would enhance the value of
the property to the benefit of the owner.

. The contract should require prior authorization in writing by the JBE before the
contractor will be reimbursed for any purchase order or subcontract exceeding
$2,500 for any articles, supplies, equipment, or services. The contract should
also require the contractor to provide in its request for authorization all particulars
necessary for evaluation of the necessity or desirability of incurring such cost and
the reasonableness of the price or cost. Three competitive quotations should be
submitted or adequate justification provided for the absence of bidding.

. The contract should reserve prior JBE approval controls over the location, costs,
dates, agenda, instructors, instructional materials, and attendees at any
reimbursable training seminar, workshop or conference and over any
reimbursable publicity or educational materials to be made available for
distribution. The contractor should be required to acknowledge the support of the
JBE when publicizing the work under the contract in any media.

. The contract must require the contractor to maintain books, records, documents,
and other evidence pertaining to the reimbursable costs and any matching costs
and expenses and to hold them available for audit and inspection by the JBE or
state for three years.

CONTRACTING FOR STUDENTS

When contracting for students, the contract must require that:

« work must be related to the student’s field of study

» students cannot accrue civil service status

e students cannot be employed for more than 194 days in the 365 days
beginning with the day of initial employment

e use of students cannot cause displacement of civil service employees

(See GC 19133)

15. COMMERCIAL OFFICE MOVING SERVICES

Contracts exceeding $2,500 with a carrier for commercial office moving services must
conform to the requirements contained in SAM 3810, which provides for such contracts
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to be with a carrier whose drivers and supporting personnel are operating under current
collective bargaining agreements or who are maintaining the prevailing wages,
standards, and conditions of employment for its driver and supporting personnel. (See
GC 14920.) JBEs must include such requirements in contracts.

16. ELEVATOR MAINTENANCE CONTRACTS
Contracts for elevator maintenance must include the following provision:

Commencement and termination of contract. The service to be performed under this
contract shall begin on the date specified and continue for a period of five years. The
State may terminate this contract at any time by giving the contractor at least 30 days
written notice of its intention to do so.

17. INFORMATION TECHNOLOGY CONTRACTS

The contract must be strictly for IT services or in instances where the IT goods being
purchased are subordinate to the value of the IT service. The executive branch has
prepared the following, which may assist the JBE in the development of appropriate
contracts:

e Information Technology Maintenance Special Provisions
e Information Technology Personal Services Special Terms and Conditions
» Information Technology Software Special Provisions

At the time of publication, it is not known, however, how or whether the executive
branch maintains these documents, and they are identified for reference only.
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INTRODUCTION

This chapter describes payment practices including when payments should be released,
what is required before making invoice payments, and what are acceptable and
unacceptable payment practices. Also included in this chapter is information about the
use of purchase cards.

DEFINED TERMS
The following defined terms are introduced in this chapter. All defined terms are listed in
the Glossary.

Advance Payments
Progress Payments
Periodic Payments
Payee Data Record

9.1 DISBURSEMENTS
A. Payment Fundamentals

Payments should not be processed or released by a JBE to a contractor for any goods
or services unless the JBE possesses all of the following:

e A properly authorized purchase agreement;

» Documentation verifying the goods/services were satisfactorily received
and/or performed; and

e An accurate, properly submitted contractor invoice.

Advance Payments

Advance payments are payments made to a contractor before the contractor performs
its obligations under the agreement. Advance payments should only be made in special
circumstances when necessary and may only be made under the following types of
agreements:
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» Contracts for basic software support/maintenance services (such as
uncustomized software upgrades, or access to a customer technical support
phone line to resolve software issues, but does not include, for example,
services to develop or assist in correcting customized software programs);

e Contracts for services provided by community-based private nonprofit
agencies where advance payment is essential for implementation of a
particular program, provided the contract amount does not exceed $400,000'
and provided that the advance payment does not exceed 25%? of the annual
allocation to be made under the contract;

e MOUs with counties with a population of 150,000 or less as of January 1,
1983, if requested by the Board of Supervisors, where advance payment is
essential for implementation of a particular program and where payment is
not more frequent than once a month and does not exceed one-twelfth of the
annual allocations required for the delivery of services by the county; and

e Contracts with state agencies or federal government entities for the provision
of services, materials, or equipment to the JBE.

Except as set forth above, advance payments may not be made under time and
materials service contracts or under contracts for the purchase of goods.

B. Progress Payments

A progress payment is a partial payment following completion of steps or phases
towards the completion of a contract for goods and/or services.

' This amount may be increased by the Department of Finance; any future increases will be posted on
Serranus.

2 Advance payments in excess of 25% may be made on such contracts financed by a federal program
when the advances are not prohibited by federal guidelines.
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When Progress Payments are Allowed

Non-IT Services

PCC 10346 requires that for a progress payment under a contract for non-IT services:

At least 10% of the contract amount must be withheld pending final
completion of the contract;

If a contract consists of the performance of separate and distinct tasks, then
any funds withheld for a particular task may be paid upon completion of that
task; and

A progress payment must not be made unless the JBE has established
procedures to ensure that the work or services are being delivered in
accordance with the contract.

Note: These requirements do not apply to contracts: (i) for the construction, alteration,

improvement, repair, or maintenance of real or personal property; (ii) less than $5000 in
amount (including contracts less than $5000 where only travel expenses are to be paid);
or (iii) between a JBE and state agency, or between a JBE and a local agency or federal

agency.

Non-IT Goods

Under PCC 10314, progress payments for non-IT goods may be made for work
performed and costs incurred at the contractor’s shop or plant if:

The goods are specially manufactured for the state, and not suitable for sale
to others in the ordinary course of the contractor’'s business;

The progress payments are made under terms and conditions that protect the
state’s interests;

At least 10% of the contract price is withheld until final delivery and
acceptance of the goods, and

The contractor provides a faithful performance bond, acceptable to the JBE,
of at least one-half of the total amount payable under the contract.
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IT Goods and Services

Under PCC 12112(a), progress payments for IT goods or services may be made for
work performed and costs incurred at the contractor’s shop or plant if:

The goods or services are especially manufactured or performed by the
contractor for the State, not suitable for sale to others in the ordinary course
of the contractor's business;

The payments are made under terms and conditions that the JBE deems
necessary to protect the State’s interests; and

At least 10% of the contract price is withheld until final delivery and
acceptance of the goods or services. Note: If, however, the JBE determines
that lesser withholding levels are appropriate based upon its own risk
analysis, which may include consideration of financial protection items (e.g.
performance bond, surety, letter of credit, additional contract terms, other
forms of security or guaranty to protect against contractor’s breach), then: (i) if
the contract price is $10,000,000 or more, the JBE must withhold at least 5%
of the contract price until final delivery and acceptance of the goods or
services; and (ii) if the contract price is less than $10,000,000, the JBE must
withhold at least 3% of the contract price until final delivery and acceptance of
the goods or services.

Consideration of progress payments: During procurement planning, and before
entering into an agreement that involves progress payments to a contractor, JBEs
should carefully evaluate whether progress payments are warranted and reconfirm the
JBE’s contract administrator has the expertise to properly monitor the contractor’'s
performance of its obligations.

General recommendations regarding progress payments:

Discourage progress payments whenever possible;
Do not allow progress payments on agreements with a term of less than 3
months;
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e |If progress payments are to be made, they should be described in the
agreement with the contractor and made at clearly identifiable stages of
progress or not more frequently than monthly in arrears, based upon written
progress reports submitted with the contractor’s invoices;

* Progress payments should not be made before goods or services are
provided;

» Purchase agreements should require a withholding of at least 10% of each
progress payment pending satisfactory completion of the purchase
transaction or a separate and distinct task;

e Establish procedures/criteria in the purchase agreement for release of the
amount withheld; and

e A written statement of work or scope of work should be developed to clearly
define the tasks that when completed would permit a progress payment to be
made.

C. Periodic Payments

Periodic payments are payments made on a regular, recurring basis under installment
purchase or lease-purchase agreements. Installment purchase and lease-purchase
agreements are often complex, so JBEs are encouraged to consult with the AOC/OGC.

D. Payee Data Record

A completed Payee Data Record should be obtained from a contractor before executing
any purchase document if the contractor is not a government entity and before any
payment is released. (The Payee Data Record template for trial courts can be found in
Section 7.0 of FIN 8.01 in the Trial Court Financial Policies and Procedures Manual).
The Payee Data Record provides, among other data, a supplier’s taxpayer identification
number and is needed in order to process payments of invoices.

The Payee Data Record should be retained in the JBE’s business services or
accounting office, as determined by each JBE’s policy, and in the procurement file.
Because each contractor’'s Payee Data Record is maintained at the JBE’s business
services or accounting office, a contractor only needs to submit one Payee Data Record
to the JBE. If any information changes, the Payee Data Record should be updated.

E. Payment of Invoices
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Accurate, properly submitted invoices: JBEs should instruct contractors to submit

accurate and correct invoices to ensure timely payment for goods or services received.
JBEs must not pay for anything that is not in the purchase agreement (pallets, shipping,
travel costs, etc.).

An accurate, properly submitted invoice includes the following:

Detailed identification of the goods/services provided, quantities, unit price,
extension, description, etc.;

Applicable sales tax and/or use tax as a separate line item from goods;
Service period, unit price (i.e. hourly, monthly), and quantity applicable to the
service;

Accurate billing address as stated in the purchase agreement;

Invoice number;

Invoice date;

Contractor name and remittance address;

Submission of the invoice to the JBE address as identified in the purchase
agreement as “billed to” or “invoice submitted to” for payment; and

The invoice is undisputed (see Chapter 10).

Invoice tracking: To accurately track invoices so they are paid in a timely manner, all

invoices:

Should be promptly forwarded to the JBE’s accounts payable department (or
other appropriate department or personnel); and

Should be date stamped or have the receipt date written on the front of the
invoice when first received by the JBE’s accounts payable department (or
other appropriate department or personnel).

Invoice dispute notification: If there is a dispute about a submitted invoice, the JBE

should promptly notify the contractor. Buyers and contract administrators should consult
with their JBE’s accounting office (or other unit as determined by JBE policy and
procedures) to develop a plan of action for resolving the dispute in a timely manner.

Prompt payment discounts: Some contractors may offer discounts for prompt payment.

A JBE may elect to accept these payment terms when it is in the best interests of the
JBE, after considering all financial and contractor performance factors.
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Separation of duties: JBEs should maintain sufficient separation of duties in order to
reduce the risk of error or fraud in the JBE’s contracting and procurement programs.
The following key duties and responsibilities should be segregated:

= conducting the procurement (generally, the activities in Chapter 4);
e approving and signing purchase documents;

e acknowledging and receiving goods and services;

e approving invoices; and

e preparing payments.

Note: No one person should control more than one of these key aspects of a
procurement activity. Smaller JBEs may not have enough procurement (or other)
personnel to completely separate the specified duties. However, JBEs should separate
duties as much as possible given their staffing constraints.

F. Additional Payment and Invoice Considerations

Invoice Processing by Trial Courts: Please also refer to FIN 8.01 of the Trial Court
Financial Policies and Procedures Manual regarding invoice processing by the trial
courts.

Travel provisions: All travel expenses must be related to official state business.
Reimbursement for such expenses should only be permitted if provided for in the
purchase agreement.

Travel rates paid to contractors should be set in accordance with the Judicial Branch
Travel Guidelines, as set forth in FIN. 7.01, Section 7.0 of the Trial Court Financial
Policies and Procedures Manual (or as otherwise updated from time to time). The
purchase agreement should include appropriate travel-related provisions.

Buyers should verify that all travel expenses are authorized within Leveraged Purchase
Agreement (LPA) contract provisions.

Payments for travel and expenses of $25 or more should be supported by receipts.
Training vouchers: JBEs may contract for training vouchers (e.g., for IT-related training

sessions) in advance of the training being provided if the contractor does not invoice
and the JBE does not pay for the training in advance.
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9.2 PURCHASE CARD PROGRAMS

A. Use of Purchase Cards Generally

Purchase cards are a method of payment that works like personal credit cards and
offers a number of streamlining advantages over traditional procurement methods. JBEs
should establish internal controls to monitor their use of purchase cards.

Purchase cards may not be used to circumvent established procurement procedures.
All procurements executed using a purchase card should be initiated by an approved
purchase requisition. Purchase cards may be used only for official JBE business;
personal use is prohibited.

B. Use of Purchase Cards by the Superior Courts

1.

The state-administered procurement card program, CAL-Card, is available to all
trial courts. The AOC’s Business Services Procurement Supervisor can be
contacted at (415) 865-7978 for assistance.

Purchase cards may be used only for the procurement of goods. Examples of
items that may be purchased using purchase cards include library purchases,
subscriptions, seminar registrations, office supplies, and minor equipment. If the
court uses a purchase card to pay for services (e.g., emergency repairs, towing
services, etc.) the court must comply with Internal Revenue Service regulations
and maintain a Vendor Data Record or W-9 on file for each service supplier. The
court is required to track credit card expenditures for services and, unless the
court’s credit card provider accepts the 1099 processing responsibilities, the
court may be required to report such expenditures per IRS (Form 1099 — MISC.)
reporting requirements. The trial court may be responsible for IRS penalties if the
expenditures are not properly reported. Note that because credit card
expenditures are bundled on a monthly statement, tracking of services may be
extremely labor intensive.
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. Purchase cards may only be used for purchases with a maximum of $1,500 per
transaction. A suggested daily limit of $5,000 should also be set for purchase
card use. Alternative procedures should be documented, incorporated into the
court’s local contracting manual, and distributed to court personnel. Consistent
with the prior policy under Section 6.14 of FIN 6.01 in the Trial Court Financial
Policies and Procedures Manual, any alternative procedure that is different from
what is included in this chapter is required to be approved by the AOC before its
implementation. Use of undocumented or unapproved policies will not be
considered valid for audit purposes.

. If purchase cardholders receive a monthly statement of card activity, they are
responsible for providing documentation in the form of requisitions and receipts
for purchases made using the purchase card. The receipts and the statement
should be forwarded to accounts payable for verification and payment.

. If the trial court receives a monthly master statement of purchase card activity,
either accounts payable or the cardholder(s) is responsible for assembling the
documentation (requisitions, receipts) necessary to verify purchases before
issuing payment to the purchase card company.

. If there is no receipt issued for a purchase card charge, the employee making the
purchase should provide some other form of documentation for the charge. At a
minimum, a written explanation for what the purchase card was used to purchase
should be provided.

. Individual court employee travel expenses may be reimbursed, or purchased with
a court credit card that is used only for travel expenses, or centrally purchased
using a court travel account.

C. Use of Purchase Cards by Other JBEs

Currently, the only purchase cards authorized for use by JBEs other than the superior
courts are the CAL-Cards, which should be used by these JBEs in accordance with the

AOC’s CAL-Card, State of California VISA Purchasing Card procedures.
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INTRODUCTION

This chapter discusses the process for JBEs to receive, inspect, and accept or reject
goods and services that they have purchased. It also includes information about asset
management.

DEFINED TERMS
The following defined terms are introduced in this chapter. All defined terms are listed in
the Glossary.

Receiving
Inspecting
Acceptance Testing
Acceptance

10.1 GENERAL PROCESS FOR RECEIVING GOODS AND SERVICES
A. Receiving Process

Each JBE should determine whether or not the goods and/or services received are
acceptable and conform to all of the terms and conditions of the purchase document.
The receiving process is set forth in the table below:

Term Definition Example
Receiving | The act of taking possession of A JBE signs for goods, acknowledging
goods or receiving services. that the goods were delivered, not that
Caution: Placing goods into they were accepted.

inventory without inspection may
waive inspection rights and

remedies.
Inspecting
The act of examining goods/services | A JBE inspects a delivery of office
to determine conformance to the supplies and confirms that the delivery
purchase document. conforms to what was ordered in the

purchase document.
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Acceptance | After inspection, acceptance testing A JBE purchases a network printer.
Testing may be required for certain goods or | The purchase document provides for a
services to determine compliance 30-day acceptance testing period,
with contract requirements (e.g., during which the printer must run error-
acceptance criteria, specifications). free and meet other acceptance
criteria.

Acceptance | The legal act of indicating to the After completing an acceptance test, a
supplier the acceptance of goods JBE notifies the supplier in writing,
and/or services. Note: confirming that the equipment passed
goods/services could also be the test and the JBE accepts the
deemed accepted if the JBE fails to product.
make an effective rejection of the
goods/services.

B. Packaging and Shipping

JBEs should include packaging and shipping requirements/instructions (if applicable) in
the solicitation document and the purchase document.

A supplier that ships multiple containers to a JBE should be instructed to number the
containers with shipping labels and identify the total number of containers in the
shipment, as well as identify the container in which the packing slip is enclosed.

C. Timely Release of Purchasing Documents

Buyers should promptly provide fully executed and properly approved purchase
documents to the appropriate JBE personnel involved in post-award activities such as
receiving shipments, accepting goods/services or authorizing payments. Such
personnel should have a current and complete purchase document (including technical
specifications) to compare goods/services received to what was ordered.

D. Follow-up on Open Orders

Each JBE should develop policies and procedures for its buyers and its receiving staff
to follow up on goods and services ordered but not yet received.
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10.2 RECEIVING GOODS
A. Questions to Consider When Receiving Goods

A JBE's receiving staff should consider the following before taking receipt of any
shipment:

e |s the shipment for this JBE?
e |s it damaged?
» Does it include a packing slip identifying a purchase document?

In addition, the following should also be considered:

= Is the delivery late, unsatisfactory, or incomplete?

e Do the goods comply with the specifications and packaging requirements in
the purchase document?

» Are specialized skills or expertise required for inspecting the goods?

e Have all the terms listed on the purchase document been met and properly
documented?

Receiving staff should promptly contact the buyer with any questions or issues
regarding the delivery, receipt, inspection, or acceptance of goods. If there is a partial
delivery of goods, the receiving staff should notify the buyer if the purchase document
did not state whether or not partial deliveries are acceptable. The receiving staff should
provide partial delivery documentation to the buyer on a timely basis to facilitate any
necessary communications with the supplier.

B. Packing slip

Packing slips should be included in all shipments received by a JBE. So that the JBE’s
receiving staff can verify receipt of goods, the supplier should provide at least the
following information on the packing slip:

» Purchase document number as issued by the JBE;
e Description of the goods;

e Quantity and unit of measure; and

e Item/part number.
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C. Receiving Goods at Other Locations

JBEs that allow goods to be delivered at JBE locations other than main JBE sites
should develop policies and procedures to inform receiving staff at such locations of
their responsibilities, which should be consistent with the policies and procedures in this
chapter. Buyers should provide receiving staff with purchase documents in a timely
manner. Receiving staff should review JBE policies and procedures to facilitate
accurate and efficient receiving of goods.

D. Documentation

After determining that goods received and inspected are either in conformance with the
terms of the purchase document or are to be rejected, receiving staff should document
the delivery and inspection. Receiving staff should provide the following to the JBE'’s
accounting and purchasing offices:

e The invoice or packing slip (and related documents such as the bill of lading,
delivery receipt, etc.);

» A copy of the purchase document; and

e Documentation by receiving staff on the delivery (e.g., confirmation that the
delivery is in accordance with the purchase document).

Failure to provide documentation and follow related policies and procedures could delay
payments to the supplier.

Receiving staff should keep purchase documents on file at least until suppliers have
met all obligations. This is particularly important when accepting any partial deliveries or
staggered deliveries over a period of time.

10.3 INSPECTION OF GOODS

Inspections should be completed within a reasonable amount of time or as specified in
the purchase document. The JBE's receiving staff should confirm the following:

e What was delivered conforms to the purchase document (e.g., Statement of
Work, specifications, attachments, etc.), including the product description,
model, brand, and product numbers;
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e The quantity ordered matches the quantity delivered;

e The goods are not damaged (and if the packaging cannot be opened
immediately, it should be inspected; if a box, crate or other packaging looks
damaged, it should be noted on the bill of lading);

e To the extent applicable, operability/functionality of the goods;

e Instructions regarding special handling or packaging were followed; and

e The delivery documentation (e.g., packing slip) is acceptable.

JBEs should document inspection results and provide the results to its procurement
office. At a minimum, the documentation should identify the scope of the inspection,
namel/title of JBE and supplier personnel in attendance, when and where the inspection
occurred, and the inspection results. The documentation should be retained in the
procurement file.

10.4 ACCEPTANCE TESTING

To the extent necessary to protect the JBE’s interests and comply with applicable
policies, purchase documents should contain provisions on acceptance testing and
acceptance criteria (including description of the acceptance testing period, and how
acceptance of the goods or services will be defined).

JBEs are encouraged to consult with the AOC/OGC regarding appropriate contract
terms for purchase documents on acceptance testing, acceptance criteria, and related
matters.

10.5 REJECTING NON-CONFORMING GOODS

If the goods do not conform to the requirements of the purchase document (including
technical specifications) and the JBE decides to reject the goods, then the JBE should
promptly notify the supplier in writing. The notice should describe the non-conformity to
the purchase document (including any applicable acceptance criteria).

The JBE must notify the supplier of the rejection within a reasonable time after delivery
or tender of the goods.
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Note: in addition to this general requirement, there may be a specific deadline to reject
the goods under the purchase document.

The JBE must make arrangements to hold the rejected goods, protect them from
damage, and take reasonable care of rejected goods until the supplier can take
possession of the goods.

Note: Acceptance/rejection of goods can involve complex legal requirements and
considerations. JBEs are encouraged to consult with AOC/OGC as needed.

10.6 ASSET MANAGEMENT

Superior courts should also refer to FIN 9.01 of the Trial Court Financial Policies and
Procedures Manual regarding asset management by the superior courts.

A. Controls Over Assets

JBEs should implement policies and procedures to secure and safeguard their assets.
JBEs should implement sufficient security controls for goods considered vulnerable to
loss or unauthorized use. Inventory should be periodically taken and compared to
control records

The following items purchased by JBEs should be tagged:

« An item with a value of more than $1,000 and an anticipated useful life of
more than one year; or

e An item with a value less than $1,000 but which is particularly subject to loss
or theft, such as small office equipment, cellular phones, printers, monitors,
etc.

JBEs should record the following information when property is acquired:

e Date acquired and name of contractor from which the property was acquired;
e Property description and location;

e Property identification number;

e Cost or other basis of valuation;
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e Rate of depreciation (or depreciation schedule), if applicable; and
e Purchase order number.

B. Lost, Stolen, or Destroyed Equipment

Whenever equipment is lost, missing, stolen, or destroyed, a JBE should update its
equipment records, prepare a report describing the event, and take precautions to
prevent repeat situations.

JBEs should ensure that the appropriate documentation is provided to the buyer to
support the purchase of replacement equipment as a result of being lost, stolen, or
destroyed.

10.7 RECEIVING SERVICE DELIVERABLES

A. Accepting or Rejecting Services

When preparing purchase documents for services, JBEs should develop clear, concise,
and detailed descriptions of the services to be performed. Appropriate JBE personnel
should be assigned to monitor supplier performance. Please also refer to Chapter 11
(Contract Administration) for information on monitoring of supplier performance. Any
non-conforming or unacceptable performance levels should be documented and
provided to the buyer to assist in problem resolution.

Acceptance/rejection of services can involve complex legal requirements and
considerations. JBEs are encouraged to consult with AOC/OGC as needed.

B. Maintenance Services

JBEs receiving equipment repair/maintenance services should develop a uniform
process for collecting essential data on repair/maintenance incidents. JBEs should keep
track of the following:

e When the JBE requested the services;
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e When the contractor’s personnel arrived to provide the service;
 When the equipment was returned to service; and

e A description of the equipment malfunction or incident.
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INTRODUCTION

This chapter describes the requirements and recommended practices associated with
contract administration and addresses the documentation and actions required to
protect each judicial branch entity’s interests and ensure supplier and contractor
performance.

DEFINED TERMS

The following defined terms are used in this Chapter. For definitions of the defined
terms, please see the Glossary.

Contract Administrator
Contract Modification
Contract Amendment
Contract/Contractor Evaluation
Change Order

Cure Notice

Evergreen Clause
Suspension of Work
Termination for Cause
Termination for Convenience
Warranty

11.1 PRINCIPLES

Contract administration focuses on the relationship between the JBE and the contractor
from contract award to closeout to ensure the contractor delivers the product and/or
service in conformance with contract requirements.

Contract administration is the communication between the JBE and its suppliers and
contractors that conveys the JBE’s expectations specified in a purchase order or
contract, protects its contractual interests, and documents the activities associated with
the contract including payment, contract compliance, disputes, etc.
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11.2 CONTRACT ADMINISTRATION PLAN

JBEs should establish a contract administration plan and include the plan in their Local
Contracting Manual. This plan, detailing the conduct of contract administration within the
JBE, should reflect or reference the principles, rules, and requirements affecting
contract administration contained within this Manual.

Depending on the staffing capabilites of the particular JBE, with respect to the
management of contract administration activities, this plan should provide for:

e The appointment of a senior Contract Administrator ultimately responsible for
the performance of all contract administration functions;

e A grant of authority to the senior Contact Administrator to delegate to other
JBE employees the authority and responsibility to perform contract
administration functions, which makes them Contract Administrators;

e The establishment of clear lines of authority for the mangement and conduct
of contract administration functions; and

e A description of each Contract Administrator’s function within the JBE.

11.3 ROLE OF CONTRACT ADMINISTRATOR

Contract Administrators are those JBE staff who perform contract administration
functions. Each Contract Administrator must understand all aspects of the purchase
document.

Contract Administrators must ensure that:

e The procurement of goods and services is appropriately documented;

e Suppliers and contractors comply with the terms of their purchase orders or
contracts as well as applicable laws, rules, and regulations;

e Contract performance progresses satisfactorily;

e Problems that may threaten performance are promptly identified; and

e Contractual disputes are addressed and resolved appropriately, applying
sound administrative practice and business judgment.
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Contract Administrators are responsible for the following:

» Acting only within the limits of their authority;

e Authorizing contractual actions that are within authorized budgets or available
funding;

e Ensuring contractor and JBE compliance with the terms of the contract;

e Safeguarding the JBE’s interests in its contractual relationships; and

e Ensuring that contractors receive impartial, fair, and equitable treatment.

11.4 ETHICAL DECISION MAKING AND CONTRACT ADMINISTRATION

Contract Administrators must adhere to and conduct business by maintaining high
ethical standards.

Contract Administrators must:

e Conduct themselves in a professional manner, refraining from mixing outside
relationships with business, and not engaging in incompatible activities,
conflicts of interest, or unethical behavior;

» Accurately account for expenditures and goods and services received;

» Be aware that perceptions can override reality; and

* Involve the JBE’s procurement and legal staff or, alternatively, the AOC/OGC,
when questions arise regarding acceptable or unacceptable behavior when
dealing with contractors.

No Contract Administrator may accept, directly or indirectly, any gift, loan of money or
equipment, meal, lodging, transportation, entertainment, service, or any other item of
value from any person who is doing or seeking to do business of any kind with the
Contract Administrator’s JBE. Such circumstances could be construed as intent to
influence the Contract Administrator in his or her official duties or as a reward for any
official action performed by the Contract Administrator. Favors must be courteously
refused. Other ethical issues include the following:

» Contract Administrators must not purchase materials or services from any
business entity in which they have a financial interest;
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Contract Administrators are prohibited from using their position in state
government to bestow any preferential benefit on anyone related to them by

family, business, or social relationship; and

Even the appearance of questionable or unethical practices is detrimental to
both the Contract Administrator and the judicial branch.

11.5 RECORD KEEPING AND FILES

A. Supplier/Contractor Lists

The JBE may develop and actively maintain a list of potential suppliers and contractors
that have expressed an interest in receiving solicitations. The JBE must ensure that a
supplier or contractor is qualified before including it on a bidder’s list or making a
contract award.

For every firm on the JBE’s supplier/contractor list, the following information should be

included:

Firm name;

Tax identification number;

Firm address;

Point of contact information including telephone and fax numbers, email
addresses, etc.;

The firm’s valid Seller's Permit Number, if applicable;

The firm’s licenses required for the firm to perform the contracted services;
Type of business (corporation, partnership, sole proprietorship, joint venture,
parent company or subsidiary, etc.);

Types of goods or services offered;

Firm’s status as a Disabled Veteran Business Enterprise (DVBE);

Year the firm was established; and

Annual gross receipts of the firm.

The JBE should maintain an up-to-date file and mailing list of contractors as follows:

Files must contain each firm’s data and any other information submitted, and
JBE evaluation reports on delivered goods or completed work; and
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e The pool of firms should be reviewed, updated, and/or renewed at least once
each year.

B. File Integrity

Files must be established and maintained for every procurement action. This
requirement applies to the supplier or contractor selection process (pre-award) and to
post-award contract administration, maintenance, and contract closeout. The
requirement to maintain contract files is based on three standards of sound contract
administration:

* One: A contract administration system must ensure that contractors perform
according to the terms, conditions, and specifications of their contracts or
purchase orders;

e Two: Sound business judgment must be exercised in settling all contractual
and administrative issues arising out of procurements. These issues include,
but are not limited to, source evaluation and the administration of protests,
changes, amendments, disputes, and claims; and

e Three: Documentation of a fair and competitive procurement is maintained.

Contract files should be readily available to protect and support the principles of
providing transparency and accountability to the procurement process and to protect

the JBE’s best interests in the event of future claims, litigation, audits, reviews, or
investigations.

C. Filing Practices

The initial file set-up is the responsibility of the JBE employee assigned to conduct the
procurement. A JBE employee should be assigned to manage file maintenance.

The following practices will ensure the integrity of JBE contract files:

e Maintain files in a safe and secure area;
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» Provide access to files on a “need to know” basis only, to minimize the
potential for documents to be lost or misplaced;

e Do not permit original files to leave the building where they are filed until the
contract work is completed. After completion and a holding period of six
months, files may be sent to off-site storage;’

» Establish and follow a procedure for making copies and releasing files to the
public to avoid losing files and records;

e Establish and follow a system such as the use of “out cards” to control
accountability and mark the locations of files removed from the filing area.
Depending upon the JBE’s staffing capability, the assignment of a file
administrator who has sole responsibility to pull files and file out cards is
recommended;

= Return original file folders to their designated file locations at the end of the

workday. An assigned file administrator should be responsible for assuring

that files that leave the designated area are retrieved within a reasonable
time; and
Discard duplicate files and working papers.

The JBE should develop a filing method using a consistent file format. One method of
organizing contract files into distinct sections is presented below. Documents should be
filed in reverse chronological order within each of the following file sections:

e Correspondence (with sub-sections for contractor [incoming], and JBE
[outgoing]);

e Pre-Award/Solicitation (includes bid RFP/IFB package, an abstract of all
responses, etc.);

e Selection and Award (includes all management input and approvals, notice of
award, etc.);

e Contract (with sub-sections for Amendments, Change Orders, and Notices,
as appropriate);

e Reports, Progress Reviews, Schedules and Payment Requests/Invoices and
contractor evaluation;

LFIN 12.01, Record Retention, of the Trial Court Financial Policies and Procedures Manual
addresses the period of time that trial court contract records are retained.
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» Internal Documents (memos, emails, records of meetings and telephone
conversations, etc.); and
e Miscellaneous (price lists, resumes, brochures, etc.).

The JBE should conduct annual reviews to assure its compliance with established file
integrity requirements.

11.6 SUPPLIER AND CONTRACTOR LICENSES, INSURANCE AND
PERFORMANCE/PAYMENT BONDS

Contractors that provide services must have furnished the JBE certificates of insurance
to evidence their compliance with the insurance requirements of the JBE’s contract
before commencing work.

Where the contract calls for performace or payment bonds, Contractors must have
furnished the JBE evidence of their compliance with contract bonding requirements
before commencing work.

Any contractor license required for the contractor to perform the contracted service must
be in place before commencing that service.

Insurance certificates must be of a form and content that meet the requirements of the
JBE’s contract.

Contractors that have current contracts with the JBE should provide a new insurance
certificate on or before the expiration date of any required certificate.

The Contract Adminstrator must assure that all required contractor certificates of
insurance, licenses, and performance or payment bonds are current by establishing and
enforcing a compliance plan and affirmatively acting to ensure contract compliance.

11.7 CONTRACTOR PERFORMANCE AND PAYMENT
A. Performance and Delivery Control

The JBE must monitor contractor performance to assure that the value of the goods or
services it receives is in compliance with the contract price and meets prescribed

Judicial Council of California — Administrative Office of the Courts



- . Chapter 11
Judicial Branch Contracting Manual Contract Administration Page: 10 of 25

acceptance criteria and contract milestone dates. The Contract Administrator, with
feedback from the employee who requested the goods or services, must ensure that the
contractor’s delivery or performance meets the JBE'’s contract requirements. See
Section 11.6, Contract Modifications and Disputes, and Section 11.9, Contract
Termination for procedures related to unacceptable contractor performance.

The Contract Adminstrator must ensure that the goods and services procured under
each contract conform to quality, safety, quantity, and any other measures associated
with quality assurance (e.g., warranties) specified in the contract as follows:

» Monitoring contractor performance, quality, and warranty obligations when
appropriate and necessary to protect the JBE's interests; and
e Ensuring that nonconforming supplies or services are rejected.

Monitoring contractor performance can be facilitated by the following best practices:

e Conducting status reviews of contractor compliance at regularly scheduled
project meetings;

» Requiring written monthly or quarterly reviews of the contractor’s performance
in meeting goals;

e Requiring the contractor to propose and implement plans to cure
unsatisfactory performance when contract goals are not met; and

e Performing a contractor evaluation at the conclusion of the contract and
retaining the evaluation for future reference.

B. Contractor Payment

Invoices must be paid according to the terms and conditions set forth in the contract
(e.g., net 30 days and subject to funding) as long as the supplier or contractor’'s
performance meets contract requirements. Some contracts may call for payments at
the completion of certain tasks or milestone events. It is the responsibility of the
Contract Administrator to assure that invoices are:

e Processed properly;
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* Not for duplicate payment;
e For true obligations of the JBE; and
» For work that has been satisfactorily completed.

Some suppliers and contractors may offer discounts for prompt payment. The JBE may
elect to accept these payment terms when it is in the best interests of the JBE, all
financial and contractor performance factors considered.

Every effort should be made to pay suppliers and contractors in a timely manner
according to the terms of the purchase order or contract for goods provided and
services rendered. Unresolved payment problems can put the JBE in breach of
contract, or may damage contractor relationships and lead to unnecessary
administrative costs. Payment issues that cannot be resolved quickly and informally
should be elevated to an appropriate level of JBE management before they lead to
disputed claims or litigation. Contractors should be kept aware of the effort to remedy
the payment issue until a final resolution is reached.

In no case should an undisputed portion of an invoice be withheld pending resolution of
a disputed amount. If a portion of an invoice is in dispute, only the disputed portion of
the invoice may be withheld from payment. All correspondence related to a payment
dispute should be kept in the procurement file including a description of the problem and
efforts made toward resolution.

11.8 CONTRACT MODIFICATIONS AND DISPUTES

A. Contract Options and Modifications

1. Contract Options

a. An option is a party’s right to elect to exercise a privilege without the
agreement of the other party.

b. Sometimes, a contract may be drafted to include an option that is exercised
upon the inaction of a party. The contract may call for the extension for an
additional term or multiple additional term if a party does not issue a notice of

Judicial Council of California — Administrative Office of the Courts



Judicial Branch Contracting Manual

o _ Chapter 11
Contract Administration Page: 12 of 25

termination of the agreement by a certain time prior to the end of the then
existing term. This is known as an “evergreen clause.” Because a JBE could
become unintentionally bound to perform for an extended term due to
inaction, the use of evergreen clauses is discouraged. Instead, options should
require written election to be exercised.

. A contract may provide the JBE the option of issuing a unilateral change
amendment affecting fundamental terms such as those affecting the scope of
work and price. Unilateral amendments constitute a permitted change to the
contract terms and the resulting altered contract has the full force and effect
of the original contract. They do not prejudice or limit any of the contractor’s
rights to make claims or appeal disputes under other provisions of the
contract. The JBE should issue a unilateral amendment after review and
consultation with legal counsel.

. Trial courts should notify AOC Trial Court Administration Services Division
(TCAS) and the AOC and appellate courts should notify the appropriate
person in the AOC Finance Division upon the exercise of a contract option
including an extension of time or an increase or decrease in the contract
value. In the event of an option exercised by a notice of exercise of option or
communication, the court’s notice to TCAS and the AOC and appellate courts
notice to the AOC Finance Division should contain a copy of the notice of
exercise of option or communication.

2. Modification of Contract Terms

a. A modification of contract terms is a change to the original contract terms
altering delivery point, date of delivery, contract period, price, quantity, or
other provision of the contract that requires the written agreement of both
the JBE and the Contractor.

b. Contract Modifications include Contract Amendments and Change Orders
and must be executed by an authorized JBE member acting within
applicable law and the requirements of this Manual.
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c. Most Contract Modifications are issued in the form of Contract
Amendments. Contract Amendments must be mutually agreed to by the
JBE and the contractor. Contract Amendments most frequently deal with
changes to the work to be performed, time extensions, compensation for
delays, and changes in the contract price due to any or all of the above.

d. A request for a Contract Amendment may be initiated by the JBE or the
contractor. A contractor that requests a Contract Amendment should do
so in writing on a timely basis according to the terms of the contract. The
contractor should be able to support its entitlement to the Contract
Amendment by documenting the factors that merit the change.
Amendments must be executed on behalf of the contractor by a duly
authorized officer.

e. Failure by the JBE and the contractor to agree to the terms and conditions
of a requested Contract Amendment should be resolved according to the
terms of the contract and/or the procedures for disputes and claims; see
11.6, C and D.

3. Communication

All correspondence regarding Contract Modifications and Amendments, as
well as disputes and terminations, should be directed to the person or
persons designated in the notices section of the contract. Failure to provide
notice to the appropriate person in a timely fashion may result in the loss of
rights or claims under the contract terms and conditions.

B. Contract Amendment and Option Administration

1. Amendment to Contract

The JBE may issue a written amendment when a change can be accomplished
within the provisions and scope of the underlying contract.
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2. Change Orders

A Change Order is a specialized type of option which may take the form of a
unilateral written order by the JBE directing the contractor to change contract
amount, requirements, or time. Such changes must be within the scope of the
contract and in accordance with the contract's Changes clause to be legally
implemented without the consent of the contractor. Except in the context of the
construction or renovation of appellate court facilities, they should be limited to
minor changes to the contract terms.

3. Changes Clause

The JBE should include a “Changes” clause in each solicitation and contract to
accomplish the following:

a. Specify the types of contract changes that may be made within the scope of
the contract by written contract amendment and those that are immaterial and
may be made by written change order. A dispute may arise over whether
certain changes are material or immaterial, so use of change orders should
be minimized;

b. Include provisions for adjustments in contract price, delivery schedules, and
other contract terms that are appropriate to the type of contract; and

c. ldentify the person or persons who are authorized to approve Contract
Modifications (i.e., the JBE member authorized to sign Contract Amendments
and the project manager authorized to sign contract Change Orders).

4. Contractor Requested Changes

a. If the contractor requests a change, the contractor should be required to
support its requested entitlement through the submittal of a timely proposal as
follows:
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The proposal should incorporate the appropriate billing rates and factors
outlined in the contract for changes, extras, or delays (if applicable);
Contract Amendments for consulting services are sometimes based on
the contractor’'s fee schedule that is included in the contract. On unit price
or fixed price line item contracts, the consideration for reductions in
quantity must be at the stated contract price. Proposed increases in fixed
contract prices or labor rates must be supported to the satisfaction of the
JBE; and

In some cases (e.g., the addition of hours to a time and materials contract
or a simple time extension) it may be appropriate for the JBE to prepare
the contract change without a proposal from the contractor. The JBE must
exercise its judgment and discretion in determining when a proposal from
the contractor is needed.

b. The contractor should submit a request for a change to a contract within the
time frame specified in the contract, or within a mutually agreed upon time if
the contract does not specify a time.

5. Negotiation of Changes

Some of the following steps may be applicable to the negotiation of changes in
the contract cost, schedule, and/or other contract terms:

a. Written Pre-negotiation Objectives: The JBE should develop written pre-
negotiation objectives for Contract Modifications, for internal JBE use only.
This useful step establishes the JBE’s goals and any limitations associated
with the upcoming negotiation and assures that the negotiations are
conducted to achieve the JBE’s objectives.

b. Written Memorandum of Negotiations: A written memorandum should be
prepared by the Contract Administrator to record the results of negotiations.
The memorandum is a summary of negotiations that sets forth the agreement
between the parties on major issues (e.g., price, delivery, performance time,
payment terms and any special provisions to be included in the contract).
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c. The memorandum should explain the differences, if any, between the

negotiated price adjustment and the pre-negotiation position. When there are
numerous differences involving significant sums, use a tabular format to show

the price differences. Price differences should be explained in a narrative

accompanying the tabulation. For small purchases, this can be handwritten

on the requisition or other suitable file document.

d. Lock in the Resolution or Change: To avoid subsequent controversies that

may result from an amendment:

e Ensure that all elements of the modification have been presented and

resolved; and

e JBEs should consult with counsel as to whether to include a release
statement in the modification, in which the contractor releases the JBE

from any liability for further modifications attributable to the facts or claims

giving rise to the contractor's proposal for adjustment, unless specific
exceptions are expressly set forth in the release statement.

No modification requested by the contractor should be allowed if it is not within
the original scope, fully justified to the JBE’s satisfaction, reasonably priced, and
in compliance with the terms of the contract. Ultimately, the modification should

serve the public interest.

Failure of the JBE and any supplier or contractor to agree on the terms of a

change modification should be resolved according to the terms of the contract

and/or the procedures for disputes and claims.

C. Contract Disputes

Contract disputes generally arise when the JBE and the supplier or contractor disagree
about the interpretation of contract language, scope of work, specifications, schedule,

price, or other issues that impact performance, completion, payment, amendments,

claims, or other contract terms.

Minimizing and settling disputes before they become claims is one goal of contract
administration. Contract Administrators should anticipate and minimize potential

unresolved disputes and claims that can disrupt operations and overrun budgets. The
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JBE should work with its contractors and suppliers and communicate effectively to
develop a clear understanding of the contract’s performance requirements.

The best forum for dispute resolution is often an informal meeting, conducted between
the parties who are most knowledgeable of the facts and who have the authority to
make decisions. These meetings should be conducted whenever the JBE denies a
significant contractor request for a modification or has expressed a contrary view of the
contract requirements. Resolving contractual issues by mutual agreement at the lowest
appropriate level of authority is a worthwhile goal.

Although two-way communication is essential to developing a mutual understanding of
the issues, all contractor-requested modifications or expressed differences in the
interpretation of contract terms and requirements should be submitted in writing. The
JBE must not compromise on issues of integrity or clear JBE entitlement under the
contract documents. However, there is often a middle ground that is fair and equitable
to both parties.

Contracts should contain contract dispute resolution provisions carefully defining the
dispute resolution process.

D. Contract Claims

1. Contractor Claims

a. If a dispute cannot be resolved to the satisfaction of the parties informally as
discussed above in C, the contractor can submit a formal written claim. A
claim is a written demand that may result from the JBE’s denial of the
contractor’'s modification request or invoice, unilateral contract amendment,
rejection of work, or the failure of good faith efforts to resolve disputed issues
through informal communication or meetings. Claims seek the payment of
money, a time extension, adjustment or interpretation of the contract terms, or
other relief. A claim may or may not be allowed, depending on the provisions
of the contract (e.g., if the dispute resolution provision directs that disputes be
submitted to mediation as a next step).

b. Contractor claims should be submitted to the JBE on or before the date of
final payment. All claims must be submitted in writing, follow the general
format established by the contract, and include the narrative description and
documents necessary to substantiate the contractor’s position. Contractors
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should always consult the contract, follow the specific guidelines, and use the
referenced forms provided therein (if any).

. The processing, review, and research of contractor claims, along with
participation in the dispute resolution process, are primarily the
responsibilities of the JBE employee to whom contract administration duties
are assigned.

. The JBE must respond in writing to all properly filed contractor claims within the time
limits established by contract or as mutually agreed by the JBE and contractor.

. The JBE must seek to resolve all claims in a fair and equitable manner by the
most expeditious and cost-effective means possible. The JBE must first seek
a remedy by reviewing the contract and all applicable documents to find an
equitable solution within the scope of the contract. If the claim has merit, the
Contract Administrator should prepare a negotiation settlement
memorandum. The authorization process is the same as for a contract
modification (i.e., a Contract Amendment is issued). Proper approvals are
required before a formal written response can be made offering the contractor
a monetary settlement or other remedy.

The JBE must make a written determination as to the merit and entitlement of
the contractor’s claim and submit the response to the contractor within the
time specified in the contract or as mutually agreed.

. Unless otherwise noted in the contract, if the contractor disputes the JBE’s
written response, the JBE (with guidance from legal counsel) must inform the
contractor that it may petition the JBE.

. Any settlement of a claim will include a release statement in which the

contractor releases the JBE from any liability with respect to the settled claim
unless specific exceptions are expressly set forth in the release statement.
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2. JBE Claims Against Contractor

The JBE may have reason and contractual rights, either during contract performance
or the warranty period, to initiate claims against a contractor. The JBE must attempt
to settle informally all claims against the contractor. If informal efforts are
unsuccessful, the JBE must give the contractor written notice of its complaint and an
opportunity to take corrective action, as follows (unless otherwise directed in the
contract):

a.

Give notice: The written notice to the contractor detailing the complaint and
asking the contractor to comply with the contract is called a Cure Notice. The
Cure Notice informs the contractor that it is deficient with respect to one or
more contractual obligations. The contractor is further advised that if the
deficiency is not cured within the prescribed time frame, the JBE may initiate
specific remedies up to and including issuing a notice of termination for
cause.

Inform the AOC/OGC: A court must inform the AOC/OGC in a timely manner
of the existence of a claim and provide counsel with requested information
and documents including the Cure Notice. (See CRC rule 10.201, Claim and
Litigation Procedure.)

Take Corrective Action: If the contractor fails to meet the demands of the
Cure Notice after a reasonable time, or take corrective steps leading to the
necessary corrections, the JBE must take appropriate action.

Reclaim Expenses of Corrective action: If the JBE takes action to correct the
failures of the contractor, appropriate back-charges must be assessed against
the contractor. If available, offsets against amounts owed to the contractor
should be taken from pending payments.

Claim Assessment by AOC/OGC: The AOC/OGC will evaluate the claim.
After consultation with the court, if appropriate, AOC/OGC may provide an
additional level of negotiation, identify possible remedies (including possible
contract termination), and determine whether to recommend initiating legal
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action in accordance with the process required by Rules of Court regarding
the Litigation Management Program.

Most contracts should include warranty provisions that give the JBE the right, after
giving the contractor due notice of a defect and reasonable time to correct it, to replace,
repair, or otherwise remedy the defect at the contractor’'s expense. All demands against
the contractor must be in compliance with the applicable contract terms and the
contractor’s contractual obligations.

11.9 CONTRACT TERMINATION

Each JBE contract must contain provisions that address the potential for termination,
how terminations are accomplished, and the basis for termination. JBEs should seek
legal counsel when terminating any contract (see JBE Claims Against Contractor,
above).

A. Termination for Convenience

All JBE contracts should contain provisions that allow the JBE to terminate the
contractor’s performance for the convenience of the JBE. A contract’s “Termination for
Convenience” clause allows the JBE, at its sole option and discretion, to terminate the
contract in whole or in part, without any liability other than payment for work already
performed, up to the date of termination. Contracts should be terminated for

convenience only when such a termination is in the JBE’s best interests.

JBE contracts should set forth the method for compensating the contractor for work
already performed upon termination for convenience.

Written notice to the contractor is necessary to terminate all or part of a contract for
convenience. Notice must state that the contract is being terminated under the
Termination for Convenience provision of the contract, the effective date of the
termination, the extent of termination, and instructions to the contractor to stop
performance under the contract.

JBE contracts should not allow a Termination for Convenience by a contractor.
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B. Termination Due to Non-Availability of Funds

All JBE contracts must contain a clause allowing termination in the case of non-
availability of funds if the contract does not contain a Termination for Convenience
clause as these clauses are defined in A.1 above.

The JBE must be allowed to terminate the contract if expected or actual funding is
withdrawn, reduced, or limited in any way before the expiration of the contract. The
contractor must be provided written notice of such a termination.

In the event of a termination in whole or in part due to the non-availability of funds, the
contractor will be paid for services satisfactorily rendered up to the effective date of
termination. The contractor will also be released from any further obligation under the
contract with respect to the cancelled portion of the contract.

Contracts that extend beyond the current fiscal year should specify that the contract is
conditioned upon the appropriation of sufficient funds by the applicable legislative
authority. If sufficient funds are not appropriated, this type of contract is subject to
termination at the conclusion of the fiscal year through which funds are available.

C. Termination for Cause

JBE contracts must contain a Termination for Cause clause to protect the JBE in the
event of a contractor or supplier default.

Contractors must be provided with a reasonable written notice of any Termination for
Cause. The contractor must also be provided an opportunity to be heard.

If required by the contract, or allowed by the contract and deemed reasonable by the
JBE, the contractor must be notified by a written Cure Notice of the cause or causes of
the deficiency and advised that if the deficiency is not “cured” within the time prescribed
in the contract, the JBE must immediately initiate the contract termination process and
hold the contractor and its sureties liable for associated costs and liquidated damages
(if applicable).

If a contractor fails to:
e Respond in a timely manner; or
» Satisfactorily cure the default,
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the JBE must issue a notice of default to the contractor.

If included as a provision to the contract, and a contractor's right to proceed in
performing the contract is terminated for cause, the JBE may take over and complete
the work or cause it to be completed by other appropriate means to protect the JBE’s
interests. The JBE’s contract should specify that the contractor is liable to the JBE for
any increased costs incurred by the JBE associated with completing the work. In
addition, the contractor may be liable for damages, depending on the terms of the
contract.

D. Contract Work Suspensions

If a temporary delay is a possibility, a Suspension of Work provision should be included
in the contract. In accordance with the contract terms, and as the need arises, the JBE
may issue a written order to the supplier or contractor to suspend, delay, or interrupt all
or any part of the work for the period of time that the JBE determines appropriate.?

If the performance of all or any part of the work of the contract is delayed or interrupted
(i) by an act of the JBE in the administration of the contract that is not implied or
expressly authorized by the contract, (ii) by a failure of the JBE to act within the time
specified in the contract (outside of a force majeure), or (iii) within a reasonable time if
not specified, an adjustment should be made for an increase in the cost and time of
performance of the contract caused by the delay or interruption and the contract should
be modified accordingly.

The Suspension of Work provision should state that the JBE is not liable for the
contractor’s loss of anticipated profits in the event of a suspension of work.

2 Suspensions should include a time limit, after which the provisions of the suspension clause should be
clear that the work will either resume or one of the termination clauses will go into effect.
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11.10 WARRANTIES

A Warranty is a contractual obligation that protects the JBE from product defects and
poor quality services. The JBE should obtain Warranties for the goods and services it
procures in most circumstances.

The JBE should take advantage of commercial Warranties where appropriate and in the
JBE’s best interests for the repair and/or replacement of commercial items.

When acquiring a Warranty, the JBE should consider the following factors:
1. The nature and use of the supplies and services may include:

e Complexity and function;

e Stage of development and technological advancement;
e End use;

e Expected useful life;

» Difficulty in detecting defects before acceptance; and

e Potential harm if the item is defective.

2. Warranties for durations in excess of a standard period are sometimes offered at
additional cost.

3. Administration and enforcement: The JBE’s ability to track and enforce Warranty
provisions is essential to Warranty effectiveness. If the JBE is unable to enforce
Warranties systematically, Warranty coverage beyond customary trade practice
should be scrutinized.

4. Trade practice: In many cases, Warranties are included as part of the basic price
of an item. If there is no price difference, the JBE should obtain the Warranty. If
there is a price difference, the JBE should assess the financial risk of not having
a Warranty.

To facilitate pricing evaluations and enforcement, the JBE should ensure that
Warranties clearly state:

Judicial Council of California — Administrative Office of the Courts



- . Chapter 11
Judicial Branch Contracting Manual Contract Administration Page: 24 of 25

e The exact nature of the product or services that the contractor warrants;
e The extent of the contractor’'s Warranty, including the specific duration; and
e The specific remedies available to the JBE in the event of a defect.

11.11 CONTRACT CLOSEOUT

The JBE must properly close out all purchase order and contract files.

Closing out routine purchase orders and contracts for commodities and other
commercial products should be straightforward. The JBE employee responsible for
contract administration must ensure that goods and services have been accepted and
conform to the purchase order or contract specifications. Delivery and acceptance
should be documented in the file, which should also include any descriptive literature or
warranty documentation. There should also be documentation confirming final payment
by the accounts payable department.

Upon the authorization of final payment, contract files may be closed out. Closing out
contract files may consist of, but is not limited to, assuring that all pertinent
documentation is included in the file, disencumbering any remaining funds (if
appropriate), completing any required contractor performance evaluation, and sending
the file for appropriate storage and retention. Files should be maintained onsite for six
months after contract closeout, after which they may be sent for offsite storage and
retention.

Contract Evaluation (PCC 10369)

Any consultant services contract of $5,000 or more requires completion of a
Contract/Contractor Evaluation within 60 days after completion of the contract.

The JBE must evaluate the performance of the contractor in doing the work or delivering
the services for which the contract was awarded. The JBE must report on all of the
following:

e Whether the contracted work or services were completed as specified in the

contract and reasons for and amount of any cost overruns or delayed
completions;
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 Whether the contracted work or services met the quality standards specified
in the contract;

e Whether the contractor fulfilled all the requirements of the contract and if not,
in what ways the contractor did not fulfill the contract;

e Factors outside the control of the contractor that caused difficulties in
contractor performance; and

e How the contract results and findings will be utilized to meet JBE goals.

The post-evaluation must be prepared within 60 days of the completion of the contract.

Post-evaluations must remain on file at the offices of the JBE for a period of 36 months
following contract completion. If the contractor did not satisfactorily perform the work or
service specified in the contract, the JBE conducting the evaluation shall place one copy
of the evaluation form in the contract file.

The JBE must notify and send a copy of the evaluation to the contractor within 15 days.
The contractor must have the right, within 30 days after receipt, to submit to the
awarding JBE a written response statement that must be filed with the evaluation in the
JBE’s contract file.

11.12 DISCLOSURE OF CONTRACT DOCUMENTATION

Records created for the purpose of procuring goods and services are generally “judicial
administrative records” subject to CRC rule 10.500, and are therefore available to the
public absent an exemption. These records include but are not limited to contracts
executed by the courts, the Judicial Council, and the AOC, as well as invoices and
records maintained by these judicial branch entities, and fiscal information related to
contract administration.

Specific provisions of this Manual also require disclosure of certain documents at stated
intervals in the solicitation process. These requirements vary depending on the category
of purchase involved and on the type of solicitation used. These specific requirements
are discussed in chapters 4, 4A, 4B and 4C, respectively.

Legal counsel should be consulted regarding questions about disclosure requirements
under rule 10.500 or this Manual.
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INTRODUCTION

This chapter describes the Judicial Council’s obligations under PCC 19209 to provide
reports to the Joint Legislative Budget Committee and the State Auditor relating to the
procurement of contracts by JBEs. In connection with these reports, this chapter
describes the role of each JBE in providing information related to the JBE’s contracts
with vendors or contractors to be included in the reports.

This chapter also describes the obligations under PCC 19204 (a) of all JBEs to notify the
State Auditor of certain contracts with total costs estimated at more than $1million.

DEFINED TERMS
The following defined terms are used in this Chapter. For definitions of the defined
terms, please see the Glossary.

Joint Legislative Budget Committee
Phoenix Statewide Financial System
State Auditor

12.1 JUDICIAL COUNCIL REPORTS UNDER PCC 19209

A. Reporting Periods

The Judicial Council will provide two semiannual reports each year to the Joint
Legislative Budget Committee and the State Auditor as required by PCC 19209. One
report will cover the period from January 1 through June 30 and will be provided by
August 1. The other report will cover the period from July 1 through December 31 and
will be provided by February 1 of the following year.

B. Content Of Reports

The Judicial Council report will include a list of all vendors and contractors that receive a
payment from a JBE during the reporting period. PCC 19209 also requires the Judicial
Council to submit additional information on each distinct contract between a vendor or
contractor and a JBE, but only if more than one payment was made under the distinct
contract during the reporting period. For each distinct contract, the report will include the
following information by vendor or contractor:
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e The JBE that contracted for the good or service;
e The amount of each payment; and
e The type of service or good provided.

The report will also include a list of all JBE contracts that were amended during the
reporting period. The report will contain the following information by vendor or contractor
for each distinct contract that was amended:

e The name of the vendor or contractor;
e The type of service or good provided;
e The nature of the amendment;

e The duration of the amendment; and
e The cost of the amendment.

C. Responsibility of JBEs to Provide Information for Reports

Supreme Court: The Supreme Court is responsible for providing to the AOC Finance
Division the information relating to payments to, and contracts with, the Supreme
Court’s vendors and contractors in the form and format as required by the AOC Finance
Division for Judicial Council reporting purposes.

Courts of Appeal: Each Court of Appeal is responsible for providing to the AOC
Finance Division the information relating to payments to, and contracts with, vendors
and contractors in the form and format as required by the AOC Finance Division for
Judicial Council reporting purposes.

Superior Courts: The Phoenix Statewide Financial System (Phoenix) is the source of
information for compiling reports relating to payments during a reporting period by each
Superior Court to vendors and contractors and relating to contracts between vendors or
contractors and each Superior Court. Each Superior Court is responsible for inputting
into Phoenix the information relating to payments to, and contracts with, that Superior
Court’s vendors and contractors as required for Judicial Council reporting purposes.

Habeas Corpus Resource Center (HCRC): The HCRC is responsible for providing to
the AOC Finance Division the information relating to payments to, and contracts with,
the HCRC'’s vendors and contractors in the form and format as required by the AOC
Finance Division for Judicial Council reporting purposes.
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Judicial Council/AOC: The AOC Finance Division is responsible for maintaining and
providing the information relating to payments to, and contracts with, vendors and
contractors of the Judicial Council and the AOC.

Accurate and Consistent Information: It is important that each JBE maintain and
provide accurate and consistent information so that the reports provided by the Judicial
Council in turn contain accurate and complete information. All JBE personnel involved in
maintaining and providing the necessary information must have the appropriate training,
experience, level of responsibility, and accountability as is necessary to ensure the
accuracy, completeness, and consistency of the information maintained and provided.

D. Responsibility to Prepare Reports for Judicial Council

The AOC Finance Division is responsible for preparing the portion of the Judicial
Council reports that relates to the Supreme Court, Courts of Appeal, Judicial Council,
AOC, and HCRC.

The Trial Court Administrative Services Division (TCAS) is responsible for preparing the
portion of the Judicial Council reports that relates to the Superior Courts.

The AOC Finance Division and TCAS are responsible for coordinating with each other
to ensure that all information to be included in the Judicial Council reports is reported
timely, accurately, and in a consistent form and format.

The AOC Finance Division has lead responsibility for presenting the reports to the
Judicial Council for approval for submission to the Joint Legislative Budget Committee
(JLBC) and the State Auditor. The Judicial Council may delegate to an internal council
committee and/or the Administrative Director of the Courts responsibility for review and
approval of reports to be provided to the JLBC and State Auditor.

12.2 NOTIFICATIONS BY JBEs TO THE STATE AUDITOR UNDER PCC 19204

Under PCC 19204(a), any JBE contract with a total cost estimated at more than
$1,000,000 is subject to the review and recommendations of the Bureau of State Audits
to ensure compliance with the California Judicial Branch Contract Law. Each JBE must
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notify the State Auditor, in writing, of the existence of any such contract within 10
business days of entering into the contract.

Note: Excluded from this requirement are contracts covered by GC 68511.9, which
covers contracts for the California Case Management System and all other
administrative and infrastructure information technology projects of the Judicial Council
or the courts with total costs estimated at more than $5,000,000. (Under GC 68511.9,
these contracts are subject to the review and recommendations of the California

Technology Agency.)
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